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AGRICULTURAL GUESTWORKER ACT 


THURSDAY, MAY 16, 2013 

House of Representatives 
Subcommittee on Immigration and Border Security 
Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 12:30 p.m., in room 
2141, Rayburn House Office Building, the Honorable Trey Gowdy 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Gowdy, Goodlatte, King, Holding, 
Lofgren, Jackson Lee, Gutierrez, and Garcia. 

Staff Present: (Majority) George Fishman, Chief Counsel; Steph- 
anie Gadbois, Counsel; Graham Owens, Clerk; and (Minority) 
David Shahoulian, Minority Counsel. 

Mr. Gowdy. Good afternoon. I apologize to everyone in the audi- 
ence and especially my colleagues for having another vote in an- 
other Committee. But we are here because the Subcommittee on 
Immigration and Border Security will have a hearing on H.R. 1773, 
which is the “Agricultural Guestworker Act.” 

And the Committee will come to order. 

Welcome, again, to all of our witnesses. 

I will recognize myself for an opening statement and then the 
Ranking Member, Ms. Lofgren. 

So we are now here to begin our consideration of this H.R. 1773, 
the “Agricultural Guestworker Act.” This legislation will provide 
American farmers with what they have asked for, needed, and de- 
served for many years: a workable and fair guestworker program 
to help them grow and harvest our food. Of course, this benefits 
each of us. 

I congratulate Chairman Goodlatte for introducing this legisla- 
tion. I thank my colleagues on both sides of the aisle who have in- 
formed and instructed my understanding of these issues. And I es- 
pecially thank the farmers and others in the agricultural industry 
for helping me understand the challenges they face in meeting this 
issue of national significance. 

We would all do well to place ourselves in the shoes of farmers, 
because we sometimes lose track of what it takes for growers to ac- 
tually put this bounty on the world’s tables. We lose track of what 
it takes for them to give us the safest, most efficient, most reliable 
agricultural system in the world. 

For those crops that are labor-intensive, especially at harvest 
time, hard labor is critical. At our February hearing on agricultural 

( 1 ) 
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guestworker programs, I asked why H-2A program was so under- 
utilized. I noted that, in the eyes of many farmers, the program 
seems designed to fail. It is cumbersome and full of red tape. Grow- 
ers have to pay wages far above the locally prevailing wage, put- 
ting them at a competitive disadvantage against growers who use 
unlawful labor. 

Growers are subject to onerous rules, such as the 50 percent rule, 
which requires them to hire any domestic workers who show up 
even after they have unsuccessfully recruited for U.S. workers and 
their H-2A workers have started working. Under the H-2A pro- 
gram, growers can’t get workers in time to meet needs dictated by 
the weather. And then the final indignity: Growers are constantly 
subjected to litigation by those who don’t think the H-2A program 
should even exist. 

Growers need a fair, workable guestworker program that gives 
them access to the workers they need when they need them at a 
fair wage and with reasonable conditions. They need a partner in 
the Federal Government, not an adversary. Such a program will 
benefit not only farmers but also American farmworkers. If growers 
can’t use a program because it is too cumbersome, none of its work- 
ers’ protections will benefit any actual workers. 

H.R. 1773, the Agricultural Guestworker Act, jettisons the dys- 
functional features of the H-2A program and creates a new H-2C 
agricultural guestworker program that successfully meets the 
needs laid out. 

This bill contains a streamlined petition process based on the H- 
IB program and allows growers to hire guestworkers at will once 
E-Verify has been made mandatory. The bill puts the Department 
of Agriculture in charge of H-2C. The bill requires growers pay 
guestworkers the local prevailing market-based wage. It does not 
require growers to additionally provide free housing or inter- 
national travel reimbursements to guestworkers. 

In order to discourage vexatious, frivolous, and abusive litigation 
against growers, the bill allows growers and guestworkers to agree 
to binding arbitration and mediation of grievances. It also provides 
H-2C workers are not eligible for taxpayer-funded lawyers under 
the Legal Services Corporation Act. 

In order to prevent a labor force shock, the bill allows illegal im- 
migrants to participate in the H-2C program, just as can any other 
foreign national, so long as they abide by the terms and conditions 
of the program. 

I look forward to hearing today’s witnesses and learning how 
H.R. 1773 would benefit them. 

I now recognize the gentlelady from California, the Ranking 
Member, Ms. Lofgren. 

[The bill, H.R. 1773, follows:] 
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113th congress 
1st Session 


H. R.1773 


To create a noniininigTant H-2C work \asa program for agTicultural workers, 
and for other pmposcs. 


IN TTTE TTOirSE OF REPRESENTATIAT^S 

AprtTj 26, 2013 

Mr. Goodlatte (for Mmsclf, Mr, SMITH of Texas, Mr. GOWDY, Mr. 
Fakenthoi.1), Mr, Westmokehakd, Mr, Poe of Texas, Mr. TIoedinci, 
Mr. Peterson, and Mr. iriiRT) imrodueed the following hill; which was 
referred to the Committee on the Jndieiaiy, and in addition to the Com- 
mittees on Education and the Workforce and Ways and Means, for a pe- 
riod to be subsequently determined by the Spealter, in each case for r;on- 
sidera.tion of such protdsioiis as fa,U within the jurisdiction of the com- 
miUee concerned 


A BILL 

To eroate a nonimmigrant 11-2C work idsa program for 
agricnltnral workers, and for other purposes. 

1 Be it enacted, by the Senate and Home of liepresenta- 

2 twe«s of the United States of America in Congress assembled^ 

3 SECTION 1. SHORT TITLE. 

4 This Aet may be eittid as — 

5 (1) the “AgTicultural tiuestworker Aet”; or 
(2) the “AG Aet”. 


6 
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2 

1 SEC. 2. H-2C TEMPORARY AGRICULTURAL WORK VISA PRO- 

2 GRAM. 

3 (a) In General. — Sectioj:i 101 (a)(15)(H) of the Tin- 

4 migration and Nationality Act (8 T7.S.C. 1101(a)(15)(II)) 

5 is amended by striking or (iii)” and iasei-ting or (e) 

6 iiaving a residence in a foreign countrj^ winch he has no 

7 intention of abandoning who is coining temporarily to tlie 

8 United States to perform agricultural labor or services; or 

9 (iii)’h 

10 (b) Definition. — Section 101(a) of such Act (8 

11 U.S.G. 1101(a)) is amended by adding at the end the fol- 

12 lowing: 

13 “(53) The term Agricnltural labor or sei-vices’ has 

14 the meaning given such term by the Secretary of Agii- 

15 culture in regulations and includes agricultural labor as 

16 defined in section 3121(g) of the Internal Eevenue Code 

17 of 1986. agTicnlture as defined in section 3(f) of the Fair 

18 Labor Standards Act of 1938 (29 U.S.C. 203(f)), the han- 

19 dling', planting, drying, packing, packaging, processing, 

20 freei:ing, oi' grading prior’ to delivery for’ storage of any 

21 agricultural or horticultural commodity in its unmanufac- 

22 tui’ed state, all activities required for- the pi-eparation, 

23 processing or nianufactnring of a product of agriculture 

24 (as such term is defined in such section 3(f)) for fuiiher 

25 distribution, and activities similar to all the foregoing as 

26 they relate to fish or shellfish in aquaculture facilities.”. 


•HR 1773 IH 
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3 

1 SEC. 3. ADMISSION OF TEMPORARY H~2C WORKERS. 

2 (a) Pkooedube foe Admission. — Chapter 2 of title 

3 IT of the Tmmigratioti and Nationality Act (8 U.S.C. 1181 

4 et seq.) is amended by insei-ting’ after seotion 218 the fol- 

5 lowing’: 

6 “SEC. 218A. ADMISSION OF TEMPORARY H-2C WORKERS. 

7 “(a) Definitions. — In this section and section 

8 218B: 

9 “(1) Area of EMPLOYiiENT. — The term ‘area 

10 of employment’ means the area within normal com- 

11 muting’ distance of the worksite or physical location 

12 where the work of the H-2C worker is or will be 

13 performed. If such work site or location is within a 

14 Metropolitan Statistical Area, any place within such 

15 area shall lie considered to be within the area of em- 

16 ployment. 

17 “(2) DiSi’L.ACiy — The term ‘displace’ means to 

18 lay off a worker from a job that is essentially equiv- 

19 alent to the job for which an II-2C worker is 

20 sought. A job shall not be considered to be ‘essen- 

21 tially equivalent’ to another job unless the job — 

22 ‘‘(A) involves essentially the same respon- 

23 sibilities as such other job; 

24 ‘‘(B) was held by a United States worker 

25 with substantially equivalent qualifications and 

26 experience: and 


■HR 1773 IH 
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“(C) is located in the same area of employ- 
ment as the other job. 

“(3) Eligible individual. — The term 'eligible 
indhidnal’ means an individnal who is not an unau- 
thorized alien (as defined in section 274A(h)(3)) 
with respect to the employment of the individual. 

“(4) Employer. — The temi 'emploj'er’ means 
ail employer who hires workers to perfonn agricid- 
tnral employment. 

“(5) TT— 2C WORKER. — The term ‘TT— 2C worked 
means a nonimmigrant described in section 
101 (a)(l 5)(H)(ii)(e). 

“(6) Lay off. — 

“(A) Tn GI']N1']R.VL. — The term ‘lav^ off — 
“(i) means to cause a worker’s loss of 
employment, other than through a dis- 
charge for inadequate XJci’i’o™iaiice, viola- 
tion of workplace rules, cause, vnluntary^ 
departure, vnluiitaiw retirement, or the ex- 
piration of a grant or contract (other than 
a temporaiy emplojmient contract entered 
into in order to evade a condition described 
in paragTajih (3) of subsection (b)); and 
“(ii) does not include any situation in 
which the worker is offered, as an alter- 


■HR 1773 IH 
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native to such loss of eniplo^Tiient, a simi- 
lai' employment opportunity with the same 
employer (or, in the ease of a placement of 
a worker 'with another emploj^'er under sub- 
section (b)(7), woth either employer de- 
scribed in such subsection) at equivalent or 
higher compensation and benefits than the 
position from which the employee vras dis- 
charged, regardless of whether or not the 
employee accepts the offer. 

“(B) CONSTBUCTION. — Nothing in this 
paragTapb is intended to limit an employee’s 
rights under a collective bargaining agreement 
or other emplojunent contract. 

“(7) Prevailing wage. — The term qiFevailing 
wage’ means the wage rate paid to workers in the 
same occupation in the area of employment as com- 
puted pursuant to section 212(p). 

“(8) United states wtdrkrr. — The term 
‘United States worker’ means any worker who is — 
“(A) a citizen or national of the United 
States; or 

“(B) an alien who is lawfully admitted for 
permanent residence, is admitted as a refugee 
under section 207, is granted asylum under sec- 


.HH 1773 IH 
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6 

1 tion 208, or is an immigi’ant othenvise author- 

2 ized, by this Act or by the Secretary of Hoine- 

3 land Security, to he employed. 

4 “(h) Petttkin. — ^A n employer, or an association act- 

5 ing as an agent or joint emploj’er for its members, that 

6 seeks the admission into the United States of an H-2C 

7 worker shall file wdth the Secretarj' of Agriculture a peti- 

8 tion attesting to the following: 

9 “(1) Temporaky work or service s.- 

10 “(A) Tn GitXitKAL. — The employer is seek- 

11 ing to employ a specific number of agricultural 

!2 workers on a temporary basis and wll prmide 

13 compensation to such workers at a specified 

14 wage rate. 

15 “(B) DefixitiON. — For purposes of this 

16 paragraph, a worker is employed on a tem- 

17 porarj- basis if the employer intends to ernpky 

18 the worker for no longer than 18 months (ex- 

19 cept for sheep herders) during any contract pe- 

20 riod. 

21 “(2) Benefits, wages, and woreing condi- 

22 TIONS. — The employer will provide, at a minimum, 

23 the benefits, wages, and working conditions reriuired 

24 by subsection (k) to all workers employed in the jobs 

25 for which the II— 2C w’orker is sought and to all 


•HR 1773 IH 
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other teniporaiy workers in the same occupation at 
the place of empkyinent. 

“(3) Nondisplacembnt op united states 
WORKEUS. — The employer did not displace and mil 
not displace a United States worker employed by the 
employer during the period of emplojmient of the H- 
2C worker and during the 30-day period imme- 
diately preceding such period of empdoyment in the 
occupation at the place of employmient for w'hich the 
employer seeks approval to employ TT— 20 workers. 
“(4) Eecruitmbnt.— 

“(A) Tn Gi-:NiuiAij. — The employer — 

“(i) conducted adecpiate recruitment 
in the area of intended empiloynnent before 
filing the attestation; and 

“(ii) was unsuccessful in locating a 
qualified United States worker for the job 
opportunity for which the II -20 worker is 
sought. 

“(B) Other requirements. — The re- 
einitment requirement under subpiaragraph (A) 
is satisfied if the emplojAr places a local job 
order with the State workforce agency serang 
the local area where the work will be performed, 
except that nothing in this siibparagi'apb shall 


■HR 1773 IH 
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require the employer to file an interstate job 
01 ‘dei’ under section 653 of title 20, Code of 
Federal Regulations. The State workforce agen- 
cy shall post the job order on its official agency 
website for a minimum of 30 days and not later 
than 3 days after receipt using the employment 
statistics system authorized under section 15 of 
the Wagiier-Peyser Act (29 U.S.C. 491-2). The 
Secretary^ of Labor shall include links to the of- 
ficial Web sites of all State workforce agencies 
on a single webpage of the official Web site of 
the Department of Tjabor. 

‘‘(C) End of reckuitment require- 
Mi']Nt’. — The requirement to recruit Thhted 
States workers shall terniinate on the first day 
that work begins for the 11-2C worker. 

“(5) Offers to united states tvoRivERS. — 
The empkyer has offered or will offer the job for 
which the H— 2C worker is sought to any" eligible 
Lhiited States worker whij — 

“(A) applies; 

‘‘(B) is (jualified for the job; and 
“(C) will be available at the thiie and place 
of need. 


.HR 1773 IH 
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9 

1 This requirement shall not apply to a United States 

2 worker who applies tor the job on or after’ the first 

3 day that work begins for the H-2C -rvorker. 

4 “(6) Pro’^t;sion of insurance. — If the job for 

5 wliieh the TT-2C worker is sought is not covered by 

6 State workers’ compensation law, the employer wiU 

7 proUde, at no cost to the worker unless State law 

8 piwides othei’wise, insurance covering iiijiny and 

9 disease arising out of, and in the course of, the 

10 'wor'ker’s employment, 'which will prwide benefits at 

11 least equal to those proUded under the State 'work- 

12 ers compensation law for comparable emplownei'it. 

13 “(7) Requirements for placement of ii-2C 

14 WORRIERS WITH OTHER EMPLOYl'IRS. A non- 

15 immigrant who is admitted into the United States as 

16 an 11-2U worker may be transfoiTcd to another cm- 

17 ployer that has tiled a petition under tliis subsection 

18 and is in compliance with this section. 

19 “(8) Strike or lockout. — T here is not a 

20 strike or lockout in the course of a labor dispute 

21 which, under regulations proinnlgated by the Sec- 

22 retaiy of Agriculture, precludes the hiring of H-2C 

23 w’orkers. 

24 “(9) PREtTOUS tuOLATiONS. — The employer 

25 has not, during the previous two-year period, em- 


.HR 1773 IH 
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10 

1 ployed II -2C workers and knowingly wolated a ma- 

2 terial term or condition of approval with respect to 

3 the employment of domestic or nonimmigrant wnrk- 

4 ers. as determined by the Secretary of Agriculture 

5 after notice and opportunity for a hearing. 

6 “(c) Public ExaiiIIXATIOX. — Not later than 1 wnrk- 

7 ing day after the date on which a petition under this sec- 

8 tioii is filed, the employer shall make a copy of each such 

9 petition available for public exainination, at the employer’s 

1 0 principal place of business or worksite. 

11 “(d) List.— 

12 “(1) In G!':xi<:kaIj. — T he Seeretaiy of Agri- 

13 (iulture shall niaintain a list of the petitions filed 

14 under subsection (b), which shall — 

15 ‘‘(A) be sorted by employer; and 

16 “(B) include the number of 11-20 workers 

17 sought, the wage rate, the period of intended 

18 emplojmient, and the date of need for each 

19 alien. 

20 “(2) Availability. — The Seeretaiy of Agri- 

21 culture shall make the list available for public exarn- 

22 ination. 

23 “(e) Petitionixci fob .Admission. — 

24 “(1) CONSIDEKATION OF PETITIONS. — For peti- 

25 tious filed and considered under subsection (b) — 


.HR 1773 IH 
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“(A) the Secretary of iigi'iculture may not 
I'equire such petition to be filed more than 28 
calendar days before the first date the employer 
requires the labor or sei-vices of the H-2C 
worker; 

“(B) unless the Seeretaiy of Agriculture 
determines that the petition is incomplete or ob- 
Aously inaccurate, the Seeretaiy, not later than 
10 business days after the date on which such 
petition was filed, shall either approve or reject 
the petition and prowde the petitioner with no- 
tice of such action by means ensni’ing same or 
next day deliver^c and 

“(G) if the Seeretaiy determines that the 
petition is incomplete or obviously inaccurate, 
the Seeretaiy shall — 

“(i) \wthin 5 business days of receipt 
of the petition, notify the petitioner of the 
deficiencies to be corrected by means en- 
suring same or next day deliveiy; and 

“(ii) within 10 business da 3 ^s of re- 
ceipt of the corrected petition, approve or 
deny the petition and provide the petitioner 
with notice of such action by means ensur- 
ing same or next daj^ deliveiy. 


.HR 1773 IH 
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12 

1 “(2) Petition agreements.— B y filing an II- 

2 2C petition, a petitioriei' and each eniployei’ consents 

3 to allow access to the site where the labor is being 

4 performed to the Department of Agricnltnre and the 

5 Department of Homeland Securitj^ for the purpose 

6 of investigations to determine compliance with H-2C 

7 requirements and the iinmigration laws. Notwith- 

8 standing any other pro\ision of law, the Depart- 

9 ments of Agriculture and Homeland Security cannot 

10 delegate their compliance functions to other agencies 

11 or Departments. 

12 “(f) Roiji']S OF Aghicultfkae Associations. — 

13 “(1) Permitting filing by agriculturivl 

14 ASSOCIATIONS. — A petition under subsection (b) to 

15 lure an alien as a tempioraiy agricultural worker 

16 may be filed by an association of agricultural om- 

17 ployers which use agricultural sendees. 

18 “(2) Treatment of assoglations acting as 

19 EMPLOYEES. — If an association is a joint employer 

20 of teniporaiy agTicultural workers, such workers may 

21 be transferred among its members to perform agid- 

22 cultural services of a temporarv^ nature for which the 

23 petition was appurwed. 

24 “(3) Tr ea tment of AROmiTiONS. — 


.HR 1773 IH 



15 


13 

1 “(A) Indiwdual member.— I f an indi- 

2 vidual membei- of a joint employer association 

3 'violates any condition for approval with respect 

4 to the member’s petition, the Secretary of Agri- 

5 culture shall consider as an employer for pur- 

6 poses of subsection (b)(9) and invoke penalties 

7 pursuant to subsection (i) against only that 

8 nieinber of the association unless the Seeretaiy 

9 of Agriculture determines that the association 

10 or other member participtated in, had knowledge 

1 1 of, or had reason to know of the wolation. 

12 “(T>) Association or aokicultukae em- 

13 PLOYERS. — If an association representing agri- 

14 cultural emploj’ers as a joint emploj-er \iolates 

15 any condition for apiproval with respect to the 

16 association’s petition, the SeeretaiA- of Agri- 

17 culture shall consider as an employer for pur- 

18 poses of subsection (b)(9) and invoke penalties 

19 pursuant to subsection (i) against only the as- 

20 soeiation and not any indhidual member of the 

21 association, unless the Secretary determines 

22 that the member participated in, had knowledge 

23 of, or had reason to know of the violation. 


.HR 1773 IH 
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14 

1 “(g) Expedited Administrath^ iIppeals— T he 

2 Secretary of Agriculture shall promulgate regulations to 

3 pnmde for an expedited procedure — 

4 “(1) for the reAew of a denial of a petition 

5 under this section by the Secretarjg or 

6 “(2) at the petitioner’s request, for a de novo 

7 adiiiiiristrative hearing at which new ewdence may 

8 be introduced. 

9 “(h) Miscellaxeous Provisions. — 

10 “(1) ENnORSI<D'll<;NT 01' DOCUMENTS. — The 

1 1 Seeretaixr of Homeland Security shall provide for the 

12 endorsement of entry and exit documents of H— 2C 

13 workers as may be necessary to carry out this see- 

14 tion and to provide notice for purposes of section 

15 274A. 

16 “(2) Fees. — 

17 GENERAL. — The Secretary of Ag- 

18 riculture shall require, as a condition of approv- 

19 ing the petition, the payment of a fee, in ac- 

20 eordance vdth subparagraph (B), to recover the 

21 i-easonable cost of processing petitions filed ly 

22 employers or associations of employers seeking 

23 H-2C workers for jobs of a temporary or sea- 

24 soiral nature, but maj^ not require the payment 

25 of such fees to recover the costs of processing 
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15 

petitions filed by employers or associations of 
employers seekiiiD- 11-2C workers for jobs not of 
a temporary or seasonal nature. 

“(P>) Fee by t^y>e of eweployee. — 

“(i) SiNGi.E employee,. — An em- 
ployer whose petition for temporary alien 
agricultural workers is approved shall, for 
each approved iretition, pay a fee that — 

“(1) subject to subelause (11), is 
equal to $100 plus $10 for each ap- 
proved II -2C worker; and 

“(IT) does not exceed $1,000. 

“(ii) ASSOCLVTION. — Each employer- 
memher of a joint employer association 
whose petition for H-2C workers is ap- 
proved shall, for each such approved peti- 
tion, pay a fee that — 

“(I) subject to subclause (11), is 
equal to $100 plus $10 for each ap- 
proved II-2C worker; and 

“(IT) does not exceed $1,000. 

“(ill) Limtation on assocl\tion 

FEES. — joint employer association under 
clause (ii) shall not be charged a separate 
fee. 
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16 

1 “(C) Method op payment. The fees 

2 collected under this par-agraph shall be paid by 

3 check or money order to the Department of Ag- 

4 ricnlture. Tn the ease of employers of H-2C 

5 workers that are members of a joint employer 

6 association petitioning on their behalf, the ag- 

7 gregate fees for all employers of H-2C workers 

8 under the petition may be paid by 1 check or 

9 money order. 

10 “(i) Enpokcement. — 

11 “(1) ImrESTIGATIONS AND AUDITS.- The SeC- 

12 retaiy of Agriculture shall be responsible for con- 

13 (Imting investigations and random audits of emx)loy- 

14 ers to ensure compliance with the requirements of 

15 the H— 2C program. All monetary' fines lerted against 

16 rtolating employers shall be paid to the Department 

17 of Agriculture and used to enhance the Department 

18 of Agriculture's investigatory' and auditing pow'er. 

19 “(2) Failure to meet conditions. — If the 

20 Secretaiy' of Agriculture finds, after notice and op- 

21 jiortiinitj^ for a hearing, a failnre to meet a condition 

22 of subsection (b), or a material niisrei)resentation of 

23 fact in a petition under subsection (b), the Sec- 

24 retaiy — 
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17 

1 “(A) may impose such other administrative 

2 I'emedies (iiicludiug' civil money penalties in an 

3 amount not to exceed $1,000 per violation) as 

4 the Secretaiy determines to be appropriate; and 

5 “(T>) may disqualify the employer from the 

6 eniplo;\niient of H-2C workers for a period of 1 

7 year. 

8 “(3) Penalties pok willful failure. — If 

9 the Secretarj- of Agriculture finds, after notice and 

10 opportunity for a hearing, a willful failure to meet 

11 a material condition of subsection (b), or a willful 

12 misrepresentation of a material fact in a petition 

13 under subsection (b), the Secretaiy — 

14 “(A) may impose such other administrative 

15 remedies (including civil money penalties in an 

16 amount not to exceed $5,000 per violation) as 

17 the Secretaiy determines to be appropriate; 

18 "(B) may disqualify the employer from the 

19 eniplojmient of H-2C workers for a period of 2 

20 years; 

21 “(C) may, for a subsequent violation not 

22 arising out of the prior incident, disipialify' the 

23 employer from the employment of H-2C work- 

24 ers for a period of 5 years; and 
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18 

1 “(D) may, for a subsequent Aaolation not 

2 arlsino’ out of the prior incident, perniauently 

3 disqualify the employer from the emplojanent of 

4 H-2C workers. 

5 “(4) PenaijTies for displacement op 

6 UNITED states wo pne ps. — If the Secretary of Ag- 

7 riculture finds, after notice and opportunity for a 

8 hearing, a willful failure to meet a material condition 

9 of subsection (b) or a Adllful misrepresentation of a 

10 nmteT'ial fact in a petition under subsection (b), in 

11 the course of which failure or misreiiresentation the 

12 employer displaced a United States worker employed 

13 by the employer during the period of employment of 

14 the ?T-2G worker or during the 30-day period pre- 

15 ceding such period of employment, the Secretarj?^ — 

16 “(A) may impose such other administrative 

17 remedies (including chil money penalties in an 

18 amount not to exceed $15,000 per liolation) as 

19 the Secretaiy determines to be appropriate; 

20 “(B) may disqualify the employer from the 

21 emplojmient of H-2C workers for a period of 5 

22 years; and 

23 “(C) may, for a second riolation, perma- 

24 neiitly disqualify the employer from the employ- 

25 ment of II— 2C workers. 
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1 “(j) Failure To Pay AVages or Required Bene- 

2 PITS. — 

3 “(1) Assessment. — If the Secretary of Agri- 

4 culture finds, after notice and opportunity for a 

5 hearing, that the employer has failed to piwide the 

6 benefits, wages, and working conditions attested by 

7 the employer under subsection (b), the Secretary' 

8 shall assess pajmient, of back wages, or such other 

9 required benefits, due any United States worker or 

iO IT— 2C worker employed by the employer in the spe- 
ll eific emplojTiient in question. 

12 “(2) A.mOUNT. — T he back wages or other re- 

1 3 quired benefits described in paragraph ( 1 ) — 

14 “(A) shall be equal to the difference be- 

15 tween the amount that should have been paid 

16 and the amount that was paid to such worker; 

17 and 

18 “(B) shall be distributed to the worker to 

19 whom such wages or benefits are due. 

20 “(k) Minimum AAk4.GES, Benefits, and Woreing 

21 Conditions. — 

22 “(1) Preferential treatment of aliens 

23 DROIirBITED. — 

24 “(A) In general. — Each employer seek- 

25 ing to hire United States workers shall offer 
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20 

such workers not less than the same benefits, 
vvao’es, and workiiig conditions that the em- 
ployer is offering, intends to offer, or will pro- 
vide to H-2C workers. No job offer maj^ impose 
on United States workers any restrictions or 
obligations which will not be imposed on the 
employer’s H-2C workers. 

“(B) 1nterpe,ET.4TI0N. — Everj^ inteipreta- 
tion and determination made under this section 
or under any other law, regulation, or interpre- 
tative provision regarding the nature, scope, 
and timing of the provision of these and any 
other benefits, wages, and other terms and con- 
ditions of employment shall be made so that — 
“(i) the seiwices of woiters to their 
employers and the employment opportuni- 
ties afforded to workers by the employers, 
including those employment opportunities 
that require United States workers or H- 
2C workers to trav^el or relocate in order to 
accept or perform emplojmient — 

“(T) mutually benefit such work- 
ers, as well as their families, and em- 
ployers; and 
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“(II) principally benefit neither 
einployei’ iioi' employee; and 
“(ii) emplojTtient opportunities 'vvithin 
the United States benefit the United 
States economy. 

“(2) Eequieed wages. — 

“(A) lx GEXERAL, — Each employer peti- 
tioning for workers under subsection (b) shall 
pay not less than the greater of — 

“(i) the prevailing vrage level for the 
occupational classification in the area of 
employment; or 

“(ii) the applicable Federal, State, or 
local minimum wage, whichever is gi’eatest. 
“(I>) SpeCEVL rule. — An employer can 
utilize a piece rate or other alternative wage 
payment system as long as the employer guar- 
antees each worker a wage rate that equals or 
exceeds the amount required under subpara- 
graph (A). 

“(3) Employment guarantee. — 

“(A) In general. — 

“(i) Requirement. — Each employer 
petitioning for workers under subsection 
(b) shall guarantee to offer the wmrker em- 
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plo\Tnent for the hourly equivalent of not 
less than 50 per-cent of the wor-k hours 
during the total anticiprated period of em- 
ployment, beginning vdth the first work 
day after the arrival of the worker at the 
place of employment and ending on the ex- 
piration date specified in the job offer. 

“(ii) -Failure to meet guar- 
antee.— I f the employer affords the 
United States worker or the TT— 2C worker 
less emplomient than that required under 
this snbparag’rapih, the employer shall jiay 
such worker the amount whicdi the worker 
would have earned if the worker had 
worked for the guaranteed number of 
hours. 

“(iii) Period op employment. — For 
purposes of this subparagi’aph, the term 
‘pieriod of emplojanent’ means the total 
number of anticipated work hours and 
workdays described in the job offer and 
shall exclude the worker’s Sabbath and 
Federal holidays. 

“(B) Calculation op hours. — A n y 

hours which the worker fails to work, up to a 
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maximum of the number of hours specified in 
the job offei’ tor a woih day, when the worker 
has been offered an opportunity to do so, and 
all hours <_)f work actually performed (including 
voluntary work in excess of the number of 
hours specified in the job offer in a work day, 
on the worker’s Sabbath, or on Federal holi- 
days) may be counted by the eniplo 5 ur in calcu- 
lating whether the period of guaranteed employ- 
ment has been met. 

“(C) Limitation.- If the worker volun- 
tarily abandons employment before the end of 
the contract period, or is terminated for cause, 
the worker is not entitled to the 50 percent 
guarantee described in subparagraph (A). 

“(D) Termination op bmployiiient. — 
“(i) In GENERjtL. — If, before the expi- 
ration of the period of emplojmient speci- 
fied in the job offer, the services of the 
worker are no longer required due to any 
form of natural disaster, including flood, 
hurricane, freeze, earth(piake, fire, 
drought, plant or animal disease, pest in- 
festation, regulatorjr action, oi- any other 
reason beyond the control of the employer 
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before the emplojTiieiit guarantee in sub- 
paragraph (A) is fulfilled, the employer 
may terminate the worker’s emplojunent. 

“(ii) Requirements. — Tf a worker’s 
emphnmient is terminated under clause (i), 
the employer shall — 

“(1) fulfill the employment guar- 
antee in subparagraph (A) fur the 
work day^s that have elapsed during 
the period beginning on the first work 
daj^ after the arrival of the worker 
and ending on the date on which such 
employment is terminated; 

“(TT) make efforts to transfer the 
United States worker to other com- 


parable employment acceptable to the 
worker; and 

“(III) not later than 24 hours 
after termination, notify (or have an 
association acting as an agent for the 
employm notify) the Secretaiy of 
Homeland Security of such termi- 
nation. 

“(1) Period op Admission. — 
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25 

1 “(1) In general. An II 2C worker shall be 

2 admitted for a period of employment, not to exceed 

3 18 months (or 36 months as pnK’ided in subsection 

4 (o)(3)(A) for a worker employed in a job that is not 

5 of a temporaiy or seasonal nature), and except for 

6 sheepherders, that includes — 

7 "(A) a period of not more than 7 day^ 

8 prior to the beginning of the period of employ- 

9 ment for the pui-pose of travel to the work site; 

10 and 

11 “(B) a period of not more than 14 days 

12 following the period of emplojnnent for the pur- 

13 pose of departure or a period of not more than 

14 30 days following the period of emplojinent for 

15 the puiyose of seeking a subsequent offer of 

16 emjilojmicnt by an employer pursuant to a peti- 

17 tion under this section (or pursuant to at-will 

18 emplcmnent pursuant to section 218B during 

19 such time as that section is in effect). An H- 

20 2C w'orker who does not depart within these pe- 

21 riods will be considered to have failed to main- 

22 tain nonimmigrant status as an H-2C wnrker 

23 and shall be subject to removal under section 

24 237(a)(l)(C)(i). Such alien shall be considered 

25 to be inadmissible pursuant to section 
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1 212(a)(9)(I>)(i) for having been unlawfully 

2 present, with the alien considered to have been 

3 unlawfully present for 180 days as of the 15th 

4 day following the period of emplojauent for the 

5 pui-pose of departure or as of the 31st day fol~ 

6 lowing the period of employment for the pur- 

7 pose of seeking a subsequent offer of employ- 

8 nient where the alien has not found at-will em- 

9 plo^mient with a registered agi-ieultural em- 

10 ployer pursuant to section 218T1 or employment 

1 1 pursuant to this section. 

12 “(2) EMFiiOY.vii']NT LiMiTATiOX. — An alien may 

13 not be employed during the 14-day period described 

14 in paragraph (1)(T>) except in the emplojunent for 

15 which the alien is otherwise authorized. 

16 “(m) Abakdonmbxt of Eaiplotaibnt. — 

17 “(1) In general. — An alien adnutted or pro- 

18 tided status under section 101(a)(15)(II)(ii)(c) who 

19 abandons the employment wliich wms the basis for 

20 such admission or status — 

21 “(A) shall have failed to maintain non- 

22 immigrant status as an H-2(l worker; 

23 “(B) shall depart the United States or be 

24 subject to removal under section 

25 237(a)(1 )(C)(i); and 
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1 “(C) shall be considered to be inadmissible 

2 pursuant to section 212(a)(9)(B)(i) for liavinj^' 

3 been unla-wfully present, wdth the alien consid- 

4 ered to ha,ve been unla\\diilly present for 180 

5 days as of the 1.5th day follomng the date of 

6 the abandonment of employment. 

7 “(2) Keport by employer. — Not later than 

8 24 hours after an engiloyer learns of the abandon- 

9 ment of emplo^mient by an II -2C worker, the em- 

10 ployer or associatioTi acting as an agent for the em- 

11 ployer, shall notify the Secretaiy of Homeland Seen- 

12 rity of such abandonment. 

13 “(3) RemOVAIj. — The Secretaiy of Homeland 

14 Security shall promptly remove from the United 

15 States any H-2C worker who violates any tei'in or 

16 condition of the worker’s nonimmigrant status. 

17 “(4) Volunt^\e,y termination. — Notwith- 

18 standing paragraph (1), an alien may voluntarily 

19 terminate the alien’s eniplo^mient if the alien 

20 promptly departs the United States upon termi- 

21 nation of such employment. An alien who voluntarily 

22 terminates the alien’s emploj'ment and who does not 

23 depart vdthin 14 days shall be considered to have 

24 failed to maintain nonimmigTant status as an H-2C 

25 worker a.nd shall be subjeet to removal under section 
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28 

1 237(a)(l)(C)(i). Such alien shaU be considered to be 

2 inadmissible pursuant to section 212(a)(9)(Ji)(i) for 

3 lia\ing been unlawfully present, wdtli the alien eon- 

4 sidered to have been nnlawdnlly present for 180 days 

5 as of the 1.5th daj^ following the voluntaiy term!- 

6 nation of emplojanent. 

7 “(n) Replacemext of Alien. — ^A n employer may 

8 designate an eligible alien to replace an H-2C worker who 

9 abandons emplojmient notwithstanding the numerical limi- 

10 tation found in section 214(g)(l )(C). 

11 “(o) Extension op Stay op" II-2C AVokkers in 

12 TH]'] Unit]*]!) States. — 

13 “(1) Extension of stay. — I f an employer 

14 seeks approval to employ an PT-2C worker who is 

15 lawd\ill.y present in the United States, the petition 

16 filed by the employer or an association pursuant to 

17 subsection (b) shall request an extension of the 

18 alien’s stay and, if applicable, a change in the alien’s 

1 9 eniplojTuent . 

20 “(2) Work authorization upon piling pe- 

21 TITION FOR EXTENSION OF STAY. — 

22 ‘‘(A) Tx' GENERAL. — An alien wiio is law’- 

23 fully present in the Ihiited States on the date 

24 of the filing of a petition to extend the stay of 

25 the alien may commence or continue the em- 
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1 plojaiieiit described in a petition under para- 

2 g’l-aph (1) until and unless the petition is de- 

3 nied. The employer shall provide a copy of the 

4 employer’s petition for extension of stay to the 

5 alien. The alien shall keep the petition with the 

6 alien’s identification and employment eligibility 

7 document, as evidence that the petition has 

8 been filed and that the alien is authoiized to 

9 work in the United States. 

10 “(U) EmPIjOYMKNT EI.IGIBllUTY DOCU- 

11 MBNT. — Upon approval of a petition for an ex- 

12 tension of stay or change in the alien’s anthor- 

13 ized employment, the Secretary of Homeland 

14 Security shall pr-ovide a new or updated employ- 

15 merit eligibility document to the alien indicating' 

16 the nowr validity date, after wUicli the alien is 

17 not required to retain a copy of the petition. 

18 ‘‘(C) Pile defined. In this paragTaph, 

19 the term ‘file’ means sending the petition by 

20 certified mail \da the United States Postal Seiw- 

21 ice, retui’ii receipt requested, or delivering by 

22 guaranteed eommercial delivery which will pro- 

23 tide the eirrployer with a doeunrented acknowi- 

24 edgrnent of the date of receipt of the petitioir 

25 for an extension of stay. 
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1 “(3) Limitation on an individual’s stay in 

2 status. — 

3 “(A) Maximum pbkiod. — The maxiniiini 

4 coiitmiious period of authorized status as an 

5 H-2C worker (including any extensions) is 18 

6 months for a worker employed in a job that is 

7 of a temporaiy or seasonal nature. For an H- 

8 2C worker eniplojvd in a job that is not of a 

9 temporarj^ or seasonal nature, the initial max- 

10 imum continuous period of authorized status is 

11 36 months and subsequent maximum eontin- 

12 nous periods of authorized status are 18 

13 months. I'here is no maximum continuous pe- 

14 riod of authorized status for a sheepherder. 

15 “(B) Kequikement to be mat n outside 

16 the united states. — In the ea,se of an alien 

17 outside the United States who was employed in 

18 a job of a temporary' or seasonal nature pursu- 

19 ant to section 101(a)(15)(H)(ii)(c) whose period 

20 of authorized status as an II-2C worker (in- 

21 eluding any extensions) has expired, the alien 

22 may not again be admitted to the United States 

23 as an H-2C worker unless the alien has re- 

24 maiued outside the United States for a contin- 

25 nous period equal to at least fh the duration of 
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the alien’s previous period of anthorized status 
as an 11-2C woi'ker. I’or an alien outside the 
United States who was employed in a job not 
of a temporaiy or seasonal nature pursuant to 
section 101(a)(15)(H)(ii)(c) whose period of au- 
thorized status as an H-2C worker (including 
any extensions) has expired, the alien may not 
again be admitted to the United States as an 
II -2C worker unless the alien has remained 
outside the United States for a continuous pe- 
riod equal to at least the lesser of Ve the dura- 
tion of the alien’s preUous period of authorized 
status as an H-2C woi’ker or 3 months. There 
is no requirement to remain outside the United 
States for sheepherders. 

“(p) Adjustment op Status. — Notwithstanding 
any other provision of law, an alien wiio is unlavdully 
present in the United States on April 25, 2013, is eligible 
to adjust status to that of an H-2C worker. 

‘iq) Tbiist Fund To Assuke Wokkek Eetuen. — 
“(1) Establishment. — There is established in 
the Treasuix^ of the United States a trust fund (in 
this section referred to as the ‘Trust Fund’) for the 
purpose of proUdiiig a monetary incentive for H-2C 
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1 workers to return to their countiy of origin upon ex- 

2 piration of their visas, 

3 “(2) AVithholdixg op wages: payment into 

4 THE TRUST FUND. — 

5 “(A) In general. — Notwithstanding tlie 

6 Fair Labor Standards Act of 1938 (29 U.S.C. 

7 201 et seq.), all employers of H-2C workers 

8 shall withhold from the wages of the workers an 

9 amount equivalent to 10 percent of the wages 

10 of each worker and pay such withheld amount 

1 1 into the Trust Fund. 

12 “(T>) JOP.S TH.VT ARE NOT 01'" A TEiVl- 

13 poraey or seasonal nature. — Employers of 

14 PT-2C -ivorkers employed in jobs that are not of 

15 a teuiporaiy or seasonal nature shall [)ay into 

16 the Tnist Fund an amount equivalent to the 

17 Federal tax on the wages paid to H-2C workers 

18 that the employer would be obligated to pay 

19 under chapters 21 and 23 of the Internal Eev- 

20 enue Code of 1986 had the II-2C workers been 

21 subject to such chapters. 

22 ilinounts withheld under this paragraph shall be 

23 maintained in such interest hearing account with 

24 such a financial institution as the Secretary" of Agri- 

25 culture shall specify. 
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1 “(3) Distribution of funds. — iknounts paid 

2 into the Tixist h''uiid on behalf of an H— 2C worker, 

3 and held pursuant to paragraph (2) (A) and interest 

4 earned thereon, shall be paid by the Secretaiy of 

5 State to the worker if — 

6 “(A) the worker applies to the Secretaiy of 

7 State (or the designee of such SecretarjS for 

8 pajment within 30 daj^ of the ex[iiration of the 

9 alien’s last authorized stay in the United States 

10 as an TT-2C worker at a United States embassy 

11 or consulate in the worker’s home countiy; 

12 “(D) in such application the worker estab- 

13 lishes that the worker has complied with the 

14 terms and conditions of the H-2C program; 

1 5 and 

16 ‘‘(C) in connection with the applioatinn, 

17 the H— 2C w'orker confirms their identity. 

18 “(4) Administrative expenses. - The 

19 amounts paid into the Trast Fund and held piirsii- 

20 ant to paragraph (2)(B), and interest earned there- 

21 on, shall be paid to the Secretaiy of State, the Sec- 

22 retaiy of Agriculture, and the Secretary of Home- 

23 land Security in amounts equivalent to the expenses 

24 incurred by such officials in the administration of 
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1 the II -2C program not reimbursed pursuant to sub- 

2 section (h)(2) or section 218i>(b). 

3 “(r) Investment of Trust Fund. — 

4 “(1) In general. — I t shall be the duty of the 

5 Secretary of the Treasury to invest such pordion of 

6 the Trust Furrd as is not, irr the Secretary's judg- 

7 ment, required to meet eurreirt withdrarvals. Such 

8 irrvestrrrents iiray be made only irr iirterest-bearirrg 

9 obligatiorrs of the United States or irr obligations 

10 guaranteed as to both principal and interest by the 

11 United States. For such purpose, such obligations 

12 may be acquired — 

13 ‘‘(A) on original issue at the price; or 

14 “(T>) by purchase of outstanding obliga- 

15 tions at the nrarket price. 

16 The piu-poses for which obligatiorrs of the United 

17 States may be issued uirder chapter 31 of title 31, 

18 United States Code, are hereby extended to author- 

19 ize the issuairce at par of special obligations exclu- 

20 sively to the Trust Furrd. Such sprecial obligations 

21 shall bear interest at a rate equal to the average 

22 rate of interest, computed as to the end of the cal- 

23 endar rrronth next preceding the date of srreh issue. 

24 borne by all marketable interest-bearing obligatiorrs 

25 of the United States then foi-ming a par-t, of the pub- 
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1 lie debt, except that where such average rate is not 

2 a multiple of Vs of 1 pei’ceiit, the rate of interest of 

3 such special obligations shall be the multiple of Vs 

4 of 1 percent next lower than such average rate. Such 

5 special obligations shall be issued only if the Sec- 

6 retaiy of the Treasurj- determines that the purchase 

7 of other interest-bearing obligations of the United 

8 States, or of obligations guaranteed as to both prin- 

9 cipal and interest bj* the United States on original 

10 issue or at the market price, is not in the public in- 

1 1 terest. 

12 “(2) Salic ol oriagation. — Any obligation ac- 

1 3 (piired by the Trust Fund (except spe(;ial obligations 

14 issued exclusively to the Trust Fund) maybe sold by 

15 the Secretary of the Treasury at the iiiai'ket price, 

16 and such special obligations may be redeemed at par 

17 plus acemed interest. 

18 “(3) Credits to trust fund.— The interest 

19 on, and the proceeds from the sale or redemption of, 

20 any obligations held in the Trust Fund shall be 

21 credited to and form a part of the Tnist Fund. 

22 “(4) Report to congress. — It shall be the 

23 duty of the Secretary of the Treasury^ to hold the 

24 Tr-ust Fund, and (after consultation with the Sec- 

25 retaryr of AgrtcnltuT-e) to report to the Congress each 
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1 year on the financial condition and the results of the 

2 operations of the Trust h’und during’ the pr-eceding 

3 fiscal year and on its expected condition and oper- 

4 ations during the next, fiscal year. Such report shall 

5 be printed as both a House and a Senate document 

6 of the session of the Congress to which the report, 

7 is made.”. 

8 (b) At-Will Employment. — Chapter 2 of title II of 

9 the Immigration and Nationality Act (8 U.S.C. 1181 et 

10 seq.) is amended by inserting after section 21 8A (as in- 

1 1 serted by subsection (a)) the following: 

12 “SEC. 218B. AT-WIIX EMPLOYMENT OF TEMPORARY H-2C 

13 WORKERS. 

14 “(a) At-Will E.'viploymext. — 

15 “(1) In GEXEEitL. — An H-2G worker may per- 

16 form agricultural labor or services for any employer 

17 that is designated as a ‘registered agTicultural ein- 

18 ployer’ pursuant to subsection (b). However, an II- 

19 2C worker may only perform labor or seiWces piirsu- 

20 ant to this section if the worker is already lawfully 

21 present in the United States as an H-2C worker, 

22 having been admitted or otherwise i)rortded noii- 

23 inimigTant status pursuant to section 218A, and has 

24 completed the period of employment specified in the 

25 job offer the worker accepted pursuant to section 
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1 218A or the employer has terminated the worker’s 

2 employment pursuant to section 218A(k)(3)(l))(i). 

3 All H-2C worker who abandons the employment 

4 which was the basis for admission or status pursu- 

5 ant to section 2 ISA may not perform labor or ser\"- 

6 ices pursuant to this section until the w'orker has re- 

7 turned to their home counti^y been readmitted as an 

8 H-2C worker pursuant to section 218A and has 

9 completed the period of employment specified in the 

10 job offer the worker accepted pursuant to section 

11 218A or the employer has terminated the worker’s 

12 employment pursuant to section 21 8A(k)(3)(r))(i). 

13 “(2) Period op stay. — An H-2C worker per- 

14 forming snch labor or seiuices for a registered agri- 

15 cultural efnploynr is subject to the period of admis- 

16 sion, limitation of stay" in status, and requirement to 

17 remain outside the United States contained in sub- 

18 sections ( 1 ) and (o)(3) of section 218A. 

19 “(3) Termination op employment. — ^At the 

20 conclusion of at-Yill employment with a registered 

21 agricultural employer or the conclusion of einploy^- 

22 ment pursuant to section 218A c(ualiiydng an H-2C 

23 worker to perform at-will work pursuant to this sec- 

24 tion, an H-20 woikei' shall find at-will employment 

25 'with a registered agricultural employer or employ- 
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1 nient pursuant to section 218A within 30 days or 

2 will be considered to have failed to maintain non- 

3 immigTant status as an H-2C worker and shall de~ 

4 part, from the Tuiited States or be subject to removal 

5 under section 237(a)( 1 )(C)(i). An H-2C worker who 

6 does not so depart shall be considered to be inadinis- 

7 sible pursuant to section 212(a)(9)(B)(i) for hartng 

8 been uiilawMlj^ present, with the alien considered to 

9 have been unlawfully present for 180 days as of the 

10 31st day after conclusion of emplojnnent where the 

11 alien has not found at-will employment with a reg- 

12 istered agricultural employer or emplojunent pursu- 

13 ant to section 21 8A. However, an alien may volun- 

14 tarily Terminate the alien’s eTuploj'ment if the alien 

15 I)roniptly departs tlie United States upon termi- 

16 nation of such employment. Either a registered agii- 

17 cultural employer or an H-2C worker may volun- 

18 tarily terminate the wsTrker's at-will emplojunent at 

19 any time. The H— 20 worker then shall find addi- 

20 tional at-will employment with a registered agTicul- 

21 tural employer or emplojmient pnrsnant to section 

22 218A within 30 clays or will be considered to have 

23 failed to maintain nominimgTant status as an H-2C 

24 w^orker and shall depart from the United States or 

25 be subject to removal under section 237(a)(l )(C)(i). 
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1 All II -2C worker wlio does not so depart shall be 

2 considei-ed to be inadmissible pursuant to section 

3 212(a)(9)(B)(i) for having been unlavidully present, 

4 with the alien considered to have been unlawfully 

5 present for 180 days as of the 31st day after conclu- 

6 sion of eniplovmient where the alien has not found 

7 at-will emplojmient with a registered agricultural 

8 eniploj^er or emplojinent pursuant to section 218A. 

9 “(b) Registered Agriculteeal Employees. — 

10 The Seeretaiy of Agriculture shall establish a. process to 

11 accept and adjudicate applications by employers to be des- 

12 ignated as registered agricultural employers. The Sec- 

13 retaiy shall reciuire, as a condition of approving the peti- 

14 tion, the pa.vTnent of a fee to recover the reasonable cost 

15 of processing the applicrition. The Seeretaiy shall des- 

16 ignato an employer as a registered agricultural employer 

17 if the Secretary determines that the employer — 

18 “(1) employs individuals who perform agricul- 

19 tural labor or services; 

20 “(2) has not been subject to debarment from 

21 receiving future temporary' agiicultural labor certifi- 

22 cations pursuant to section 101(a)(15)(H)(ii)(a) 

23 within the last five years; 
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1 “(3) has not been subject to disqualification 

2 from the eniplojineut of H— 2C workers within the 

3 last five years, 

4 “(4) agi-ees to, if emplojdng an H-2C worker 

5 pursuant to this section, abide by the terms of the 

6 attestations contamed in section 218A(b) and the 

7 obligations contained in subsections (k) (excluding 

8 paragraph (3) of such subsection) and (q) of section 

9 218A as if it had submitted a petition making those 

10 attestations and accepting those obligations, and 

11 “(5) agrees to notify the Seeretaiy of Agri- 

12 culture and the Secretarj^ of Homeland Security 

13 each time it employs an H-2C worker ymrsuant to 

14 this section within 24 hours of the commencement of 

15 em[)loyment and each time an M-2C worker ceases 

16 employment within 24 hours of the cessation of om- 

17 ployineiit. 

18 “(c) Length op Designation — rki employer’s des- 

19 ignation as a registered agi'icultural employer shall be 

20 valid for 3 years, and the designation can be extended 

21 upon reapplication for additional 3year terms. The Sec- 

22 retary shall revoke a designation before the expiration of 

23 its three year term if the employer is subject to disquali- 

24 fication from the eniplo^Tiient of H-2C workers subse- 
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1 quent to being designated as a registered agricultural ein- 

2 plover. 

3 “(d) Enforcement. — The Seeretarj^ of Agriculture 

4 shall he responsible for conducting investigations and ran- 

5 dom audits of employers to ensure compliance wth the 

6 requirements of tlhs section. .All monetary fines levied 

7 against violating employers shall be paid to the Depart- 

8 ment of Agriculture and used to enlianee the Department 

9 of Agriculture's iiwestigatoiv^ and audit power. The Sec- 

10 retary of Agriculture’s euforeemeut powers and an em- 

11 ployer’s liability described in subsections (i) through (j) 

12 of section 21 8A are applicable to employers employing H— 

13 2C workers pursuant to this section. 

14 “(e) Removal of H-2C AVorki<]H,. — The Secretary 

15 of Homeland Security shall promptly remov'e from the 

16 United States any 11-20 worker vvdio is or had been em~ 

17 ployed pursuant to this section on an at-whl basis who 

18 is who violates any term or condition of the worker’s non- 

19 inimigi’ant status.”. 

20 (c) Prohibition on Family Members. — Section 

21 1 01 (a)(15)(H) of the Immigration and Nationality Act (8 

22 U.S.C. 1101(a)(15)(H)) is amended by striking “him;” at 

23 the end and inserting “him, except that no spouse or child 

24 maybe admitted under clause (ii)(c);”. 
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(d) Numerical Cap. — Section 214(g)(1) of the Im- 
migration and Nationality Act (8 U.S.C, 1184(g)(1)) is 
amended — 

(1) in snbparagraph (A), by striking- “or” at 
the end; 

(2) in subparagraph (B), by striking the period 
at the end and inserting or”; and 

(3) by adding at the end the follorving; 

“(C) under section 101(a)(15)(II)(ii)(c) 

may not exceed 500,000, except that — 

“(i) the Secretaiy of Agriculture may 
increase or decrease such number based 
on — 

“(T) a shortage or surjilus of 
workers performing agricultural labor 
or services; 

“(11) growth or contraction in 
the United States agricultural indus- 
tiy that has increased or decreased 
the demand for workers to perform 
agricultural labor or services; 

“(III) the level of unemployment 
and uuderemplojmient of United 
States workers (as defined in section 
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43 

218A(a)(8)) in agi'icnltviral labor or 
services; 

“(W) the number of non- 
immigrant workers employers sought 
during the preceding fiscal year pur- 
suant to clause (a) or (c) of section 
101(a)(15)(H)(ii); 

“(V) the number of H-2C work- 
ers (as defined in section 218A(a)(5)) 
who in the preceding fiscal year had 
to depart from the United States or 
be subject to removal under section 
237(a)(l)(C)(i) because they could 
not find additional at-wll emplojunent 
wdthin 30 days pursuant to section 
218B; 

“(VI) the estimated number of 
United States wnrkers (as defined in 
section 218A(a)(8)) who worked in 
agriculture during the preceding fiscal 
jnar pursuant to danse (a) or (c) of 
section 101(a)(15)(H)(ii); and 

“(AUI) the number of non- 
immigrant agricultural workers issued 
a Usa or otherwise provided non- 
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1 
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immigTant status pursuant to clause 
(a) or (e) of section 101(a)(15)(il)(ii) 
during preceding fiscal years who re- 
main in the United States out of com- 
pliance witli the tenns of their status; 
“(ii) during any fiscal year, the Sec- 
retary^ of Agriculture may increase such 
number on an emergency basis for severe 
shortages of agiicultural labor or sendees; 
and 

“(hi) this numerical limitation shall 
not a,pply to any alien who performed agri- 
cultural labor or sendees for not fewer 
than 575 hours or 100 days in which the 
alien was employed 5.75 or more hours 
performing agricultural labor or sendees 
pursuant to section 7 of the AG Act during 
the 2-year period beginning on the date of 
the enactment of such Act and ending on 
the date that is 2 years after such date.”, 
(e) Watvee op Bars to Admissibitjty. — Section 
212(a)(9)(B)(v) of the Immigration and Nationality Act 
(8 U.S.C. 1182(a)(9)(B)(v)) is amended — 

(1) by striking “The Attorney Genei'a!” and in- 
serting the follondng: 
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1 

2 

3 

4 
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6 
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“(I) In GENEKiL.— The Sec- 
retai'v of llomelarid Security”. 

(2) by striking “Attorney General” each place 
it appears and inserting “Secretary of Homeland Se- 
curity”; and 

(3) by adding at the end the follottdng; 

“(11) H-2C wORiiERS. — The Sec- 
retaty of Homeland SecuriA shall 
waive clause (i) solely if necessaiy to 
allow an alien to come temporarily to 
the United States to perform agTicul- 
tnral labor or services as proGded in 


13 section l()l(a)(15)(H)(ii)(e), except to 

14 the extent that the alien’s unlawtiil 

15 presence followed after the alien’s 

16 haGng the status of a noniminigi’ant 

17 under such section.’’. 

18 (f) Peevailing Wage. — Section 212(p) of the Immi- 

19 gration and Nationality Act (8 U.S.C. 1182(p)) is amend- 

20 eel— 


21 (1) in paragi-aph (1), adding “and section 

22 218A” after “of this section”; and 

23 (2) in paragi-apti (3), by adding “and section 

24 218A” after “of this section”. 
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1 (g) Clbeical Amendment.— T he table of contents 

2 for the linmigi-atioii and Nationality Act (8 U.S.C. 1101 

3 et seq.) is amended by inserting after the item relating 

4 to section 2 1 8 the following: 

‘’See. 218A. Admission of temporary H-2C vvorkci's. 

“See. 218B. emploimient of temporaiAr H— 2C workers.'’. 

5 SEC. 4. MEDIATION. 

6 A noninimigrant having status under section 

7 101(a)(1.5)(Il)(ii)(c) of the Immigration and Nationality 

8 Act (8 U.S.C. 1101(a)(15)(ll)(ii)(c)) may not bring a civil 

9 action for damages against the iionimmigTant’s employer, 

10 tioi" may any other’ attorney or irrdividual bring a civil ac- 

1 1 tlon for damages on behalf of such a nonimmigrant 

12 against the nonimmigrant’s employer, unless at least 90 

13 days prior to bringing the action a request has been made 

14 to the Federal Mediation and Coiiciliatioii SeiAce to assist 

15 the parties in r-eaching a satisfactory resolutioir of all 

16 issues invohdng all parties to the dispute and rrrediation 

17 has beerr atterirpted. 

1 8 SEC. 5. MIGKANT AND SEASONAL AGRICULTURAL WORKER 

1 9 PROTECTION. 

20 Section 3(8)(B)(ii) of the Migrant and Seasonal Agri- 

21 cultural Worker Protection Act (29 L’.S.C. 

22 1802(8)(]3)(ii)) is ainonded by striking “under sections 

23 101(a)(1.5)(H)(ii)(a) arrd 214(c) of the Irnnrigratiorr arrd 

24 Nationality^ Act.” and inserting “under subolanses (a) and 
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1 (e) of section 101(a)(15)(II)(ii), and section 214(e), of the 

2 Inunigration and Nationality Act.’". 

3 SEC. 6. BINDING ARBITRATION. 

4 (a) AppTjICABILTTY. — ^A ny H-2G worker may, as a 

5 condition of emplojmient wth an employer, be subject to 

6 mandatoiy binding arbitration and mediation of any gi-ie^'- 

7 anee relating to the employment relationship. An employer 

8 shall provide any such worker with notice of such coiidi- 

9 tion of emplojinent at the time the job offer is made. 

10 (b) AIjIjOCAtiox ok Costs. — A ny cost associated 

11 TOth such arbitration and mediation process shall be 

12 equally divided between the employer and the H— 2C work- 

13 er, except that each party shall be responsible for the cost 

1 4 of its own counsel, if any. 

15 (c) Definitions. — A s used in this section; 

16 (1) The term ‘‘condition of employment” means 

17 a term, condition, obligation, or requirement that is 

18 part of the job offer, such as the term of employ- 

19 meiit, the job responsibilities, the employee conduct 

20 standards, and the grievance resolution process, and 

21 to which an applicant or prospective H-2C worker 

22 must consent or accept in order to be hired for the 

23 position. 

24 (2) The term “H-2C worker” means a uon- 

25 immigrant described in section 1 01 (a)(1 •5)(H)(ii)(c) 
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1 of the Immigration and Nationality Act (8 II.S.C. 

2 1101(a)(15)(ii)(c)). 

3 SEC. 7. THE PERFORMANCE OF AGRICULTURAL LABOR OR 

4 SERVICES BY AUENS WHO ARE UNI.AWFU1.LY 

5 PRESENT. 

6 The Secretaiy of Homeland Security shall waive the 

7 grounds of inadmissibility contained in paragnaphs (5), 

8 (6), (7), and (9)(B) of section 212(a), and the grounds 

9 of deportability contained in subparagnaphs (A) through 

10 (T)) of paragraph (1), and paragraph (3), of section 

11 237(a), of the ImmigTation and Nationality Act (8 U.S.C. 

12 1101 et seq.) in the ease of an alien physically present 

13 in the United States as of April 25, 201.3, solely as may 

14 be necessar)Nn order to allow the alien to perform agr-icul- 

15 tural labor or seivices. Such alien shall not be considered 

16 an unauthorized alien for puiqinses of section 274i\.(h)(3 ) 

17 of the ImmigTation and Nationality Act (8 U.S.C. 

18 1324a(h)(3)) or to be unlavTully present as long as the 

19 alien performs such labor or seiviees. 

20 SEC. 8. ELIGIBILITY FOR FEDERAL PUBLIC BENEFITS AND 

21 REFUNDABLE TAX CREDITS. 

22 (a) Federal Public Benefits. — H-2C workers 

23 (as defined in section 218A(a)(5) of the ImmigTation and 

24 Nationality Act, as inserted by section 3(a) of tills Act) 
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1 and aliens performing agricultural labor or sei’vices pursu- 

2 ant to section 7 of this Act — 

3 (1) are not entitled to the premium assistance 

4 tax credit authorized under section ShB of the Inter- 

5 nal Revenue Code of 1986; 

6 (2) shall be subject to the rules applicable to in- 

7 dividuals who are not lawdiilly present set forth in 

8 subsection (e) of such section; and 

9 (3) shall be subject to the rules applicable to in- 

10 diriduals who are not lawfully pi’esent set forth in 

11 section 1402(e) of the Patient Protection and Af- 

12 fordable Care Act (42 TJ.S.C. 18071(e)). 

13 (b) RepundabIjE Ihtx Ceedtts. — H-2G tvorbers (as 

14 defined in section 218A(a,)(5) of the Immigration and Na- 

15 tionality A(;t, as inserted by section 3(a) of this Act) and 

16 aliens performing agricultural labor or scraces pursuant 

17 to section 7 of tins Act shall not be allow'ed any credit 

18 under section 24 or 32 of the Internal Revenue Code of 

19 1986. In the case of a joint return, no credit shall be al- 

20 low-ed under either such section if both spouses are such 

21 a worker or alien. 

22 SEC. 9. EFFECTIVE DATES; SUNSET; REGULATIONS. 

23 (a) Effective Dates. — 

24 (1) In general. — The amendments made by 

25 sections 2 and 4 through G, and subsections (a) and 
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1 (c) through (f) of section 3, of this Act shall take 

2 effect on the date that is 2 years attei- the date of 

3 the enactment of this Act, and the Secretary^ of Ag- 

4 ricnltnre shall accept petitions to import, an alien 

5 under sections !01(a)(15)(H)(ii)(c) and 218A of the 

6 Immigration and Nationality Act, as inserted by this 

7 Act, beginning on such date. 

8 (2) At-WTTJ. employment. — The aniendment 

9 made by section 3(b) of this Act shall take effect on 

10 the date that it becomes UTila,^vfnl for any person or 

11 other entity to hire, or to recruit or refer for a fee, 

12 for emplojnnent in the United States an indirtdual 

13 (as prortded in section 274A(a)(l) of the ItnmigTa- 

14 tion and Nationa,lity Act) (8 IT.S.C. 1324a(a)(1)) 

15 mtliout participating iir the E-Verify Frog^'am de- 

16 scribed in section 403(a) of the Illegal Immigration 

17 Keform and InrrnigTant Kesponsibility Act of 1996 

18 (8 U.S.C. 1324a note) or an employment eligibility 

19 verification system patterned on such program’s 

20 verification system, and only if at that time the E- 

21 Verify Program (or another- program patterned after 

22 the E-Verify Program) responds to impiiiies made 

23 ))y such persons or entities by providing confirma- 

24 tiorr, tentative norreonfirmation, and final rroircon- 

25 firmation of an individual’s identify and employment 
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1 eligibility in such a way that indicates whether the 

2 individual is eligible to be employed in all occupa- 

3 tions or only to perform agTicultural labor or ser\'- 

4 ices pni-snant to section 101 (a)(15)(hT)(ii)(c) of the 

5 Immigi-ation and Nationality Act (as inserted by this 

6 Act), and if the latter, whether the noniinniigrant 

7 would be in compliance with their maximum contin- 

8 uous period of authorized status and requirement to 

9 remain outside the United States pursuant to sec- 

10 tions 21 8A and 218T1 of such Act (as so added) and 

11 on what date the alien would cease to be in eompli- 

12 ance uith their maximum continuous period of au- 

13 tliorized status. 

14 (3) Agricultural lar,or or sicrvicks p>y 

15 iULlENS UNLiVWTULLY PRESENT. — Section 7 of this 

16 Act shall take effect on the date of the enactment 

17 of this Act and shall cease to be in effect on the date 

18 that is 2 years after such date. 

19 (b) Operation anl“) Sunset op the H-2A Pro- 

20 GEAil. — 

21 (1) Application op existing reguia.- 

22 TIONS. — The Department of Ijabor H-2A program 

23 regulations published at 73 Federal Eegister 77110 

24 et seq. (2008) shall be in force for all petitions ap- 

25 proved under sections 101(a)(15)(II)(ii)(c) and 
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1 218A of the Immigration and Nationality Act, as in- 

2 seited by this Act, beginning on the date of the eii- 

3 actment of this Act. 

4 (2) Adjustment of status. — Notwith- 

5 standing any other provision of law, an alien who is 

6 unlavAilN present in the United States on the date 

7 of the enactment of this Act is eligible to adjust sta- 

8 tus to that of an alien described in section 

9 101(a)(15)(Il)(ii)(a) of the Immigration and Nation- 

10 ality Act (8 TJ.S.C. 1 1 01 (a)(l 5)(TT)(ii)(a)) beginning 

1 1 on the date of the enactment of this Act and ending 

12 on the date that is 2 j^ears after the date of the en- 

13 actment of this Act. 

14 (3) Sunset. — Beginning on the date that is 2 

15 yuars after the date of the enactment of tliis Act, no 

16 neve petition to import an alien under sections 

17 101(a)(15)(H)(ii)(a) and 218 of the Immigration 

18 and Nationality^ Act (8 U.S.C. 

19 1101(a)(15)(H)(ii)(a); 8 U.S.C. 1188) shall be ac- 

20 cepted. 

21 (c) Begituations. — Not later than 18 months after 

22 the date of the enactment of this Act, the Secretaiy of 

23 Agriculture shah promulgate regulations, in accordance 

24 with the notice and comment prortsions of section 553 of 
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1 title 5, United States Code, to implement the Seeretaiys 

2 duties undei' this Act. 

O 


.HR 1773 IH 



56 


Ms. Lofgren. Thank you, Mr. Chairman and also Chairman 
Goodlatte, for holding this hearing on Mr. Goodlatte’s Agricultural 
Guestworker Act. 

As with the hearing we just had on Mr. Smith’s Legal Workforce 
Act, I understand this hearing is another in a series of hearings 
meant to examine what is broken in our current immigration sys- 
tem. 

Nowhere is this evidence of brokenness more evident than in our 
agricultural sector. We know from the countless hearings we have 
held on this topic that as much as 75 percent of the on-the-farm 
workforce is undocumented, and that is an incredible figure. This 
situation is untenable for both farmers and farmworkers, who to- 
gether provide an invaluable service to our citizens, our economy, 
our country. They deserve a system that works. We all do. 

That is why it is so significant that, just last month, farmers and 
agricultural trade associations from all over the country and in 
every sector of the agricultural industry, from apples, beekeeping, 
sheep herders, tobacco, citrus, Christmas trees, berries, blueberries, 
onions, peaches, potatoes, vegetables, eggs, the Wine Institute, and 
everybody in between, everybody agreed with the United Farm 
Workers to reach an historic agreement to reform our agricultural 
labor system. 

The agreement that everybody signed on to, which came after 
many months of negotiations, is designed to provide a system that 
works for both growers and farmworkers. In doing so, it will help 
to support the millions of jobs that depend upon the agricultural 
industry and will prevent us from becoming increasingly dependent 
on food produced overseas. 

The agreement includes both an earned legalization program for 
the current undocumented agricultural workforce and a new visa 
program to address future farm labor needs. It is a sensible solu- 
tion, and I applaud all of the people who worked hard to make it 
a reality. 

Let me pause briefly to note that, for years, we talked about the 
former ag jobs compromise that our former and, I would say, be- 
loved colleague, Howard Berman, played such a critical role in forg- 
ing. After the ag jobs compromise fell apart, it was unclear how the 
parties would be able to come together once more to find a mutu- 
ally agreeable solution. Significantly, the proposal that the parties 
recently reached has even more support than the ag jobs com- 
promise. 

Today’s agreement is supported by organizations representing 
large farming, small farmers, fruits and vegetables, dairy, sheep 
herders, beekeepers, landscaping, farm bureaus around the coun- 
try. Over 70 different agricultural employer organizations support 
the agreement, including the American Farm Bureau, the National 
Council of Agricultural Employers, the National Council of Farmer 
Cooperatives, USA Farmers — which I understand Lee Wicker, our 
witness, is treasurer of that association — the Western Growers As- 
sociation, the National Milk Producers Federation, the Western 
United Dairymen, farm bureaus across the country, including Geor- 
gia, Florida, and Louisiana, and even the Idaho Dairymen’s Asso- 
ciation. 
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All of these organizations agree, the current immigration system 
is hurting our agricultural sector. That is an opinion I share, and 
it is an opinion that I know is shared by Chairman Goodlatte. His 
bill, I know, is a sincere effort to address the dysfunction. And I 
appreciate this hearing as a way of studying the proposal while 
considering ways to fix the broken system. 

As this Committee prepares to enter the national discussion 
about reforming our immigration system, we will need to fully un- 
derstand each aspect of a top-to-bottom reform of our system just 
as much as we will need to understand how each aspect is inter- 
related. 

I must admit, however, that I hope this hearing will help con- 
vince the Chairman and other Members on his side of the aisle to 
accept and support the agreement that has been reached between 
the diverse coalition of grower interests and the UFW. Considering 
the support for that agreement all across the farming community, 

I am not sure why we would craft something completely new that 
is opposed by important members of that community. 

I must also note at least two elements of that deal that will pre- 
vent it from ever becoming law. 

First, 1773 provides an opportunity for undocumented farm- 
workers to apply for a new temporary worker visa created in the 
bill. But those visas would only allow workers to remain here for 
a period of 18 months even if they have been here for decades and 
have spouses and children in the United States. The reality is, this 
program, this proposal in this bill won’t work. By asking such peo- 
ple to come out of the shadows, register, and obtain a temporary 
visa, we are essentially asking them to report to deport. People will 
not come out of the shadows, and farmers will not have access to 
the stable supply of authorized workers that they need going for- 
ward. 

Second, H.R. 1773 would dramatically reduce wages and other 
protection for farmworkers, who are already the least-paid and -pro- 
tected workers in the United States. Indeed, H.R. 1773 would cre- 
ate a program with lower wages and fewer protections than the 
Bracero Program that is widely recognized as a black eye in our 
Nation’s history. 

The country needs us to find a solution to the agricultural labor 
problem, but I believe the superior solution is the landmark agree- 
ment between farmers and farmworkers. I am grateful the United 
Farm Workers, the American Farm Bureau, and all of the other ag- 
ricultural employers and associations are putting us on what I be- 
lieve will be the right track. 

And I yield back, Mr. Chairman. 

Mr. Gowdy. I thank the gentlelady from California. 

The Chair will now recognize the gentleman from Virginia, the 
Chairman of the full Committee, for any opening statement he 
might think appropriate. 

Mr. Goodlatte. Well, thank you. Chairman Gowdy. And thank 
you and Ranking Member Lofgren for holding this doubleheader of 
hearings on our step-by-step approach to addressing all of the 
issues related to immigration reform that are so badly needed in 
our country. 
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As we seek to reform our immigration system as a whole, we 
must take the time to look at each of the individual issues within 
this system to ensure that we get immigration reform right. For 
this reason, I thank the Subcommittee Chairman for holding this 
important hearing. 

H.R. 1773 is a bill that will replace our outdated and unworkable 
agricultural guestworker program and bring us one step closer to 
solving the larger immigration puzzle. As past hearings on the H- 
2A program have revealed, farmers avoid using the existing agri- 
cultural guestworker program because it burdens them with exces- 
sive regulations and exposes them to frivolous litigation. 

The new guestworker program created under the Ag Act, known 
as the H-2C program, remedies this problem by streamlining access 
to reliable workforce and protecting farmers from abusive lawsuits. 
It also allows dairy farms and food processors to participate in the 
program. 

The new H-2C program will be market-driven and adaptable. It 
will reduce bureaucratic red tape by adopting an attestation-based 
petition process and by allowing H-2C employers in good standing 
who agree to abide by additional terms and conditions the oppor- 
tunity to be designated as registered agricultural employers, fur- 
ther expediting the hiring process. Moreover, subject to certain con- 
ditions, H-2C workers can be employed under contract or at will, 
making it easier for workers to move freely throughout the agricul- 
tural marketplace to meet demand. 

We must also learn from the mistakes of the past. As a result, 
the following pitfalls of the H-2A program will not be repeated in 
the new H-2C program: The Ag Act will not require growers to hire 
and train unneeded workers after the work period begins. The Ag 
Act will not require employers to provide free housing and trans- 
portation for their workers, and farmers will pay guestworkers the 
typical wage paid to agricultural employees in their locality, not an 
adverse-effect wage dreamed up by Labor Department bureaucrats. 

However, the new H-2C program will be at its core a 
guestworker program. Unlike the agricultural worker provisions in 
the Senate immigration bill, the Ag Act does not create any special 
pathway to citizenship for unlawful immigrants. The bill simply al- 
lows unlawful immigrants to participate in the new H-2C 
guestworker program, just as other foreign nationals can, provided 
a job is available. They are required to abide by the same exact 
conditions as foreign agricultural workers currently working legally 
in the United States, including the requirement to leave the U.S. 
periodically and the prohibition on family members accompanying 
the worker. 

Under the Ag Act, H-2C workers can be admitted for up to 18 
months to work in a job that is temporary or seasonal. For work 
that is not temporary, H-2C workers can be admitted initially for 
up to 36 months and up to 18 months on subsequent H-2C visas. 
At the end of the authorized work period, an H-2C worker must re- 
main outside the United States for a continuous period that is 
equal to at least one-sixth of the duration of the worker’s previous 
stay as an H-2C worker or 3 months, whichever is less. These re- 
quirements will be strictly enforced. 
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To encourage guestworkers to abide by these rules, a small por- 
tion of guestworkers’ wages will be held in escrow until they return 
home to collect the wages in their home countries. And if a 
guestworker abandons his or her job, an employer will be required 
to notify the Department of Homeland Security within 24 hours. 
Workers who do not leave the U.S. when required will be barred 
from re-entry into the U.S. for from 3 to 10 years. 

As a general rule, the program will be limited to 500,000 visas 
per year, although individuals working in the U.S. unlawfully who 
transition into the H-2C program will not count against this cap. 

Finally, the H-2C program is fiscally responsible. H-2C 
guestworkers will not be eligible for Obamacare subsidies or for 
other Federal public benefits. They are also not eligible for Federal 
refundable tax credits, the Earned Income Tax Credit, or the Child 
Tax Credit. 

It is essential that we examine solutions to our broken immigra- 
tion system methodically, for if we fail do so, we risk repeating 
some of the same mistakes of the past. 

I am pleased to welcome all of our witnesses here today. I would 
say to them and to all the Members of this Committee and others 
in the Congress that we look forward to working with them on this 
issue. And this hearing on the specific legislative language of this 
bill is a good starting point to talk about the issues related to agri- 
cultural immigration reform, and we will benefit from the testi- 
mony of these witnesses today. 

I look forward to their valuable testimony, and I thank the 
Chairman. 

Mr. Gowdy. I thank Chairman Goodlatte. 

Without objection, other Members’ opening statements will be 
made part of the record. 

On behalf of all of us, we welcome our distinguished panel of wit- 
nesses. 

I will begin by swearing you in, so if you would all please rise 
and lift your right hands. 

[Witnesses sworn.] 

Mr. Gowdy. May the record reflect all the witnesses answered in 
the affirmative. 

I will introduce you en bloc and then recognize you individually 
for your 5-minute opening statement. 

Just to be clear, your entire statement is already part of the 
record. So to the extent it may be more than 5 minutes, if we could 
get you to edit it. The lighting system means what it normally 
means: green, go; yellow, you have about a minute left; and red, 
go ahead and, if you can, wrap up that thought. 

I am pleased to first introduce Mr. Lee Wicker. He is the deputy 
director of the North Carolina Growers Association, the largest H- 
2A program user in the Nation. Prior to holding this position, he 
worked for the North Carolina Employment Security Commission 
as the technical supervisor for farm employment programs and the 
statewide administrator for the H-2A program. Mr. Wicker has 
been growing flue-cured tobacco with his family in Lee County, 
North Carolina, since 1978. He graduated from the University of 
North Carolina at Chapel Hill. 
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Mr. Christopher Gaddis is the head of human resources for JBS 
USA Holdings, Inc. With 140 production facilities worldwide, JBS 
is the largest animal protein processor in the world. Prior to his 
current role, he served as the general counsel for JBS, USA, where 
he oversaw litigation mergers, acquisitions, and corporate compli- 
ance. Mr. Gaddis received hoth his J.D. And B.A. In political 
science from the University of Colorado. 

Mr. John Graham III is the fourth-generation president and 
owner of Graham and Rollins in Hampton, Virginia, a crah-proc- 
essing plant that has operated as a family-owned business since 
1942. He also runs Hampton Seafood Market, which offers retail 
seafood and dining about a mile away from the plant. We would 
also like to welcome Mr. Graham’s father, John Graham, Jr., who 
is in attendance and is the third-generation operator of Graham 
and Rollins. Mr. Graham attended Randolph-Macon College in Ash- 
land, Virginia. 

And, lastly, we would like to welcome Mr. Arturo Rodriguez. He 
is the president of the United Farm Workers, which is a position 
he has held since 1993. He began serving full-time with UFW in 
1973. And Mr. Rodriguez has more than 35 years’ experience orga- 
nizing farmworkers and negotiating UFW contracts. Mr. Rodriguez 
earned an M.A. In social work at the University of Michigan in 
1971. 

Welcome, each and all of you. 

And, with that, we will start with you, Mr. Wicker, and recognize 
you for your 5-minute opening statement. 

TESTIMONY OF H. LEE WICKER, DEPUTY DIRECTOR, 
NORTH CAROLINA GROWERS ASSOCIATION 

Mr. Wicker. Good afternoon. Chairman Gowdy, Ranking Mem- 
ber Lofgren, and the Committee Members. I am Lee Wicker, dep- 
uty director of the North Carolina Growers Association. I am also 
a member of USA Farmers, the Nation’s largest ag guestworker 
employer group. 

NCGA and USA Farmers support Chairman Goodlatte in his ef- 
fort to provide ag with a new program that provides reliable access 
to labor. Thank you for holding this hearing on a critical issue for 
labor-intensive agriculture. 

NCGA has been the largest H-2A user in the Nation for more 
than 15 years, and our 750 farmers will employ more than 7,500 
H-2A workers and thousands more U.S. Workers this season. 

In previous hearings, I have highlighted the chronic problems of 
H-2A. It is expensive, overly bureaucratic, unnecessarily litigious, 
and excludes some farms and activities. The measured reforms in 
H.R. 1773 solve most of the flaws with our current system, creating 
a new program that all ag producers can use. This proposal is evi- 
dence that the U.S. can have a workable farmworker program that 
treats workers well and carefully balances the critical elements of 
worker protections while promoting economic viability on our 
farms. 

This bill offers significant reforms to the prohibitive costs farm- 
ers currently face and makes improvements in other important 
areas. It provides for a market-based prevailing wage floor that 
surpasses the Federal minimum, authorizes piece-rate pay systems 
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to promote higher earnings, and offers structured portability to en- 
able worker movements from employer to employer. 

The bill makes farm and worker obligations clear and under- 
standable and creates a streamlined legal dispute resolution sys- 
tem to solve farmworker complaints quickly and efficiently. These 
improvements will provide a viable alternative to employing illegal 
aliens. 

The bill maintains valuable employee benefits and critical worker 
protections for domestic and foreign workers, like continuation of 
the minimum hours worked guarantee, mandatory workman’s 
comp insurance, a hiring preference for U.S. workers, and enables 
undocumented workers to come out of the shadows to work legally. 

The bill allows farms that currently provide housing to continue 
but doesn’t prohibit farms without housing from participating. 

The proposal imposes a robust enforcement regime and a strong 
penalty structure for violations. All the economic benefits and 
worker protections in this bill will provide workers who accept 
these jobs assurance: They will enjoy a higher wage and benefit 
package, a safer work environment, and quicker resolution of their 
grievances than if they work on U.S. farms illegally. 

It is clear. There is bipartisan, bicameral consensus. Our Nation 
needs a modern and flexible future flow ag guestworker program. 
In fact, this bill encompasses many elements of the Senate Gang 
of Eight ag proposal, such as: a simplified application process 
under USDA; elimination of the unnecessary 50 percent rule and 
worthless newspaper ads; savings on acquisition fees; open to all ag 
sectors, including some food processing; authorizes longer visas to 
respond to evolving farm production practices; enables undocu- 
mented workers to obtain legal status and keep working; provides 
at-will and contract employment to allow workers and growers 
flexibility to decide for themselves what works best; and provides 
portability so workers can seek additional and/or alternative oppor- 
tunities in the farm marketplace. 

Although the 750 farmers of NCGA and others are strongly op- 
posed to an arbitrary cap and a new program, we acknowledge the 
500,000-per-year cap in the H-2C program is far more reasonable 
than the woefully inadequate annual cap in the Senate bill. Farm- 
ers need the program to be uncapped to avoid devastating economic 
losses that will force unprecedented farm bankruptcies when crops 
are lost because partisan, political systems and administrative 
processes will never react quickly enough as crops ripen, then rot. 
Market opportunities are lost, contracts with customers go unfilled 
and are lost, and consumers are forced to pay higher prices for a 
smaller supply of fresh fruits and vegetables. 

While not perfect, NCGA’s board voted unanimously to support 
H.R. 1773 because it provides growers with a program that is sub- 
stantially more predictable and user-friendly. It is a win for farm- 
ers, a win for farmworkers, and a win for America. It will create 
jobs and save jobs in the United States. 

And I would like to enter into the record a comprehensive study 
completed by economist Michael Clemens that has just been pub- 
lished by the Center for Global Development and the Partnership 
for a New American Economy that shows clearly and demonstrably 
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that legal guestworkers save and create jobs for Americans on and 
off the farm. 

[The information referred to follows:] 


The effect of foreign labor on native employment; 

A job-specific approach and application to North Carolina farms 


Micliael .A. Clemens’ 


May M,20i:i 


Abstract 
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1. Introduction 


The literature uses two common methods to iiteasure die effect of foreign labor on na- 
tive employment, methods often called the "area" approach and the “factor propor- 
tions" approach. Both of these use shifts in the supply of foreign labor to meastire 
subsequent changes in native unemployment. The “area" approach seeks exogenous 
changes of foreign labor supply within labor market segments delimited by geographic 
space, and measures changes in native employment in those spaces. The "factor pro- 
portions" approach seeks exogenous changes of foreign labor supply witliiu labor mar- 
ket segments delimited by personal characteristics — especially age and education — 
and measures changes in native employment in those statistical cells, over larger ge- 
ographic areas. 

These approaches have been fruitful but have limitations. First, they face challenges in 
clarifying the mechanism of any employment effect: Is the degree of tiative-immigrant 
substitution witiiin each labor submarket determined by labor demand (substitutabil- 
ity of native and foreign labor in the production functioni or by labor supply (relative 
willingness of natives to accept certain jobs)? Second, in bodi approaches, adversely- 
affected native workers may go luidetected if they seif-select out of the submarket un- 
der examination — by moving out of immigration-intensive places, or investing in hu- 
man capital to leave immigration-intensive statistical cells. Finally, both approaches 
rely on exogenous shifts in foreign labor supply, which is somevehat distant from real 
immigration policy. Much immigration policy regulates not just the supply of foreign 
labor but also the demand for foreign labor (not just fiout many foreign workers may 
enter, but which foreign workers employers may hire under what conditions). 

In this paper, I propose a different, occupation-specific approach that has relative ad- 
vantages and disadvantages. 1 build a simple model of the relatiotiship between native 
labor supply for a job and effect of foreign labor supply to that job on native employ- 
ment. 1 use ttvo natural experiments affecting otie occupation — seasonal farm work in 
the United States — to direedy approximate the level and slope of native labor supply 
in diat occupation. I apply the approach to a large group of farms in North Carolina. 


I 
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This provides infomiation about both the degree and the mechanism of foreign-native 
labor substitution in employment for this occupation. 

The first of these natural e.\periments uses a provision of U.S. law titat allows an unlim- 
ited supply of foreign seasonal farm labor but tightly restricts demand for that labor: 
Employers must hire native workers as if they were perfect substitutes for foreign work- 
ers, at fixed and equal wages. 1 use that provision to estimate the level of native labor 
supply for seasonal farm work at tmrrent terms of contract. I describe tfie universe of 
U.S. applicants to tens of lltousands of seasonal farm jobs over a 15-year period (ex- 
tensive margin labor supply) and describe how long they lasted before leaving tlie job 
(intensive margin labor supply). 

The second experiment is a sudden, large, unexpected change in the demand for na- 
tive labor in other occupations during the Great Recession. 1 use this to approximate 
the local slope of the native labor supply curve for seasonal farm woik. I describe how 
unemployment shocks affect U.S. workers' applications to seasonal farm work (exten- 
sive margin) and their duration on tlie job (intensive margin). Theory and the labor 
literature suggest that a negative shock to expected reservation earnings should affect 
labor supply for a job analogously to a positive shock to that job's wage. This evidence 
suggests that both the level and the local elasticity of native labor supply to seasonal 
farm work are close to zero, whicli in turn suggests that the direct effect of foreign sea- 
sonal farm work on native employment is likewise close to zero. 

This approach has advantages and disadvantages relative to other approaches. An ad- 
vantage is that it elucidates the mechanism determining native-foreign employment 
substitution in this setting. Normally, imperfect substitution between native and for- 
eign labor in the production function could give rise to different labor demand for na- 
tive and foreign workers. But since employers are obliged to hire native workers as if 
they were perfect substitutes for foreign workers, any observed imperfect substitution 
must arise from differences in native and foreign labor supply. Another contribution 
is that the approach is a more direct measure of substitution, less prone to biases that 
can arise from other approaches when natives self-select out of immigration-intensive 


2 



65 


IMF. FHrcrni; ruRFir.N i aboii tw naiivf fmpi dymfjm t 

geographic areas or skill groups. The first tiatural expcriirient used here requires each 
job to be first offered to all unemployed U.S. workers in tlie state and the relevant skill 
group. A third advantage is that this approacli is more relevant to policy in some set- 
tings: die consequences of common restrictions on demand for foreign labor are not 
well-identified by natural experiments that shift only die supply of foreign labor. The 
occupation-specificity of die approach has advantages or disadvantages depending on 
the research question: It is less infortiiative than typical research designs about the 
unemployment effects of regulations on the overall supply of foreign labor, but more 
informative about the effects of regulations on labor demand for particular types of 
foreign labor. Findings in the setting of seasonal farm work are certainly not externally 
valid to other settings, but die approach can be used in other settings. 

The analysis finds dial the level and local elasticity of native labor supply for seasonal, 
manual farm work in North Carolina — at both extensive and intensive margins— is well 
approximated by zero at current terms of coutracL This suggests a near-zero direct ef- 
fect of foreign labor supply to this occupation on native employment. This matches 
numerous findings in die literature across broader ranges of occupations. It further- 
more offers evidence against a number of reasons for that tiear-zero effect It is not be- 
cause employers have a different demand for foreign workers, since diey are required to 
demand native workers as perfect substitutes. It is not because, native workers lack in- 
formation about the jobs, since intensive-margin labor supply (among native workers 
aware of and experienced in this job) is likewise near zero. It is not because employers 
refuse modest increases in the wage: the local elasticity of native labor supply is barely 
distinguishable from zero across a substantial range. 

Aside from these direct effects, this analysis implies an indirect effect of foreign sea- 
sonal farm labor on native employment — within and beyond the agriculture sector. If 
native labor supply to essential manual agricultural work is close to zero, foreign work- 
ers in agriculture heavily influence the output of the sector as well as its multiplier ef- 
fects on other sectors’ output. This effect is conditional on current technology, and 
would be altered by the full mechanization of the subsectors where most seasonal agri- 
cultural labor works. The multiplier effect generates native employment across all sec- 
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tors of the state economy. A conservative estimate is that, in the short run and w'thout 
any adjustment by farmers, eacli 1.5-2.3 foreign seasonal farm workers create one na- 
tive job in North Carolina, In the long nin, following tlie greatest plausible adjustment 
by farmers, each 3.0-4.6 foreign seasonal farm workers create one native job in North 
Carolina.' 

I begin by discussing previous related research and the predictions of a simple theory of 
immigration regulation via regulation on the demand for foreign labor. I then discuss 
details of the two nattmal experiments on which the analysis rests: legal restrictions on 
U.S. employers' demand for foreign seasonal farm work, and sharp changes in gener- 
alized U.S. demand for native workers in the Great Recession. Thereafter 1 discuss die 
empirical setting: a group of farms in Nortli Carolina that is die largest user of rhe U.S. 
seasonal farm-work visa. I use those data to explore native labor supply for seasonal 
farm work at the extensive and intensive margins. 1 then sketch the effects of foreign 
seasonal farm labor supply on native employment across all sectors of the Nordi Car- 
olina economy, under assumptions about die agricultural production function and re- 
gional economic multipliers. 


2. A new empirical approach 


For over a ceiitury, the effect of foreign workers on native employment lias shaped die 
economic research agenda (e.g. Hall 1913) and immigration policy (e.g. Goldin 1994) in 
the United States. The recent empirical literature takes two general approaches — the 
"area" approach and the “factor proportions” approach (Borjas et al. 1996).^ The area 


' lhes(.> ligim's rufer (u (he effects on the iinal stock of all jobs available lit all North C^irolinians .sei.'king 
work- They do n<u a*fer to 'displacemeair effects on jobs held currenily by Nt»nh Carolinians, whirh etiuld 
he n^placed if losl. In otiier words, (hey do not m<;Hn (hat a dfs'mase in rhe supply of sk^asonal farm labor 
would n'qulre i-uirenlly employed North Carolinians lo se»t‘k fdlemative jobs among an undiminished total 
luimix’r of jobs: ratJier. tluy imply that there would be a decline in the total number of jobs that could be 
sough! by anyone. 

* Itodvarri-son and Van den Hi'fg (2009, p. 133i call Uuse two appn)aches the "spat ial eomilation meihod" 
and (he “skill cell metliod ", rospcctivriy. 1'hey also idenliiy a third '‘production funrtion meihod”, start- 
ing with C>ro*<>inan ( intiZ). that first esiimaie.s demand dasticllit^ for immigrant and native labor in pro- 
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approach tests whetlier locals' unemployment rises after inflows of immigrants to lim- 
ited geographic areas.^ The factor proportions approach tests whether locals' unem- 
ployment rises after increases in immigrant share within age, experience, and/or occu- 
pation cells across a broader labor market.* Most of the studies using both approaches 
find tliat immigrants have quite small effects on over.ill unemployment among native 
workers. 

The reason the effects are not larger is an area of active research with no consen- 
sus (Freeman 2006). Leading explanations for modest employmetil effects in geo- 
graphic area studies include out-migration by local jobseekers (Borjas et al, 1997; Card 
2(X)1: Hatton and Tani 2005) and stimulation of local labor demand by immigrants' 
consumption (Bodvarsson et al. 2008). Leading explanations for modest effects in 
age/expcrience/occupation cell studies include capital adjustment and technological 
change (surveyed iti Longlii et al. 2005). 

This sttidy takes a new approach. It uses a natural experiment in which a large 
number of immigrant jobs were exogenously offered to native workers on identical 
terms. It measitres native labor supply to those jobs initially and — in a second nat- 
ural experiment — measures how native labor supply to those jobs changed following 
a large exogenous shock to native workers' alternative employment options. One ad- 
vantage of this approacli over the alternatives is that it allotvs identification of whether 
native-foreign labor substitution — in this setting only — is determined by the relative 
shapes of employers' demand functions for the two types of labor, or by the relative 
shapes of native and foreign workers' labor supply functions. 


'lliese indudf L,r»ssni,'tii (I‘«i2): i arJ (I'ltm); Miuuji miJ Cjiut tl'iMl); lliiiii (l!i!K): (jiiruigiun nnil 
di' l ima (Uaxi); CKrhka and VifllinR (UlnT); tngtKi and XuRlcr (2nn:t|; Pmainanii ci al. (ilKi.S); Ciihnn- 
t,(itdniTand Pascrmait 1201 1): lean and limnmv, (2in l|: (ani/alc?. and (.iringn (2nll); C.IKx 121)12); SinUli 
(2n 1 2). t omit sludii*.s that lest elTnnIs »n wagis tmly and n«i nmptoymnnl. 

‘ tlu-M’ Indiidi- Bntj.w cl al. (l!in7): Wlnmi-Rbinci and /wriniOUcr |l!i!)‘i); rrindberg (2i)ni); linr|a-, 
120112); (airraso) pi at, (200H); Oiiavi.-nio and I’nri (20) 2); I'an lilnl pi al. (2013). Again I omil suidics llial 
lino otfwls on wages only and noi employment. 

'^A tew snidies lind more subslanlial efTecis of Immigration on native unentployment: ( tittz (2012) finds 
that ImtiiigratUin cause subslanlial inrreast^ in unemployment in Germany and Angrrsi and Kugler (2003) 
(ind .such displaeemeni aeniss the lU), to a lesst.r degnte in eouniries with more Ilexible labor market 
ijcsiiiutions; Alloiiji and Oinl (loot) lind that Immigration causes subsianOal derO/tesin imemploymenl 
in the fJniled Stales. 
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A few prior studies have investigated the degree of native-immigrant substitution 
witfiin occupations (including Card 2001; Peri and Sparber 2009). These research de- 
signs face challenges in specifying the mechanism that determines the degree of sub- 
stitution. It could be determined by the labor demand function: Employers may get a 
different marginal revenue product from foreign labor, or employers have greater mar- 
ket power in hiring foreign workers and can pay them less — particularly on the black 
market. Alternatively, it could be determined by native workers' labor supply: Employ- 
ers may have die same demand for both types of workers, but foreign labor supply may 
exceed native labor supply at given terms of contract. These questions are important 
ro understanding and regulating die labor market impacts of particular types of immi- 
gration. and the answers are likely to vary greatly by occupation. 

A second advantage of this approach is that die "area” approach and the "factor pro- 
portions" approach are vulnerable to native self-selection out of the labor market 
segment under Investigation. Unemployment effects on natives widiin immigration- 
intensive geographic areas can be unobserved if natives move away from diose areas 
(e.g. Hatton and ftini 2005). Likewise, unemployment effects on natives within statis- 
tical cells can be mitigated if natives self-select out of those cells. For instance, native 
high-school dropouts can niiugate the employment effects of immigration into high- 
school dropout skill cells by staying in high school or completing a General Equivalency 
Diploma (e.g. Hunt 2012). The alternative approach in this paper directly measures the 
willingness of native workers to take foreign workers’ jobs, prior to the foreign workers' 
arrival. It therefore does not tniss any impacts on natives caused by self-selection out 
of the sample resulting from die foreign workers' arrival. 

A hnal adi'antage of this approach is that it tests the effects of immigration regulation 
via regulation of demand for foreign labor instead of via regulation of die supply of 
foreign labor. Much existing research, though it is motivated in part by an interest in 
immigration policy, tests only the effects of greater or lesser supply of immigrant labor. 
This is somewhat removed from policy, for nvo reasons. 

First, most important migrant destination countries regulate not simply the lumiber 
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of foreign workers who can enter, but also extensively regulate which foreign workers 
employers may hire, under what terms (see subsection 4.1.). The effects of labor supply 
regulations are not hilly informative about tlie effects of labor demand regulations, for 
(he same reason that an international trade literature about the effects of overall import 
flows on a country is not fully informative about the effects of trade barriers like local- 
content restrictions and local licensing requirements. Second, with large movements 
of unauthorized labor across some important borders, tlie ability of governments to 
regulate foreign labor supply has limits (e.g. Honsnn and Spilimbergo 1999: Hanson 
et al. 2002). That is, studies of tlie effects of foreign labor supply are not even fully 
informative about the effects of supply-side restrictions because flows of labor across 
borders are only partly determined by those restrictions. The labor demand restrictions 
analyzed in this paper, in the setting examined, do not suffer from a large degree of 
extralegal activity; there is no evidence that substantial numbers of U.S. workers have 
been illegally turned away from the jobs examined here. 


3. Native labor supply and die effects of foreign labor 

I argue that there are advantages to a research design that allows separation of tlie ef- 
fects of labor demand and labor supply on native-foreign labor substitution. Here 1 
discuss tliese advantages in a simple model. Following Lahonde and Topel (1991 ) and 
Cud (2001) as extended by Angrist and Kugler(2003), let theoutput y of a firm employ- 
ing native and immigrant workers in some occupation be 

y - 

1 6 1 
wliere y (,V'’ t tA/'’)'. 

A' and A/ are the demands for native and migrant labor in the occupation in question; 0 
is an exogenous sliifter; 0 < p € 1 determines the elasticity of substitution between na- 
tive and migrant labor (j^); j > Osets the relative marginal revenue product of native 
and migrant labor: and f is the production function such that /'( ) > (t; and /"(•) < 0. 
Normalizing the output price to unity, tlie employer sets demand to maximize profit 

I I = /(Si/) - ii'^.V - II'** A/, where «'*' and u'*’ are native and migrant wages. Here and 
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throughout, a subscript denotes the partial derivative. Demand for native labor .V'' is 
set by die first-order condition 

In/' t lns,v In — 111 d. (2) 

Now let natives have a different labor supply for the occupation dian migrants, follow- 
ing Peri and Sparber (2009) and D’Aniuri and Peri |2011). For a manual, routine oc- 
cupation, this might be because natives dislike manual or routine work itself, because 
they dislike circumstances of the work (dirt, stench, exposure to the elements), or be- 
cause they incur a social stigma for performing such work. Migrant labor supply M" is 
fixed and iueJastic. while native labor supply (shifted by a constant J) is 

.V*-{(ic^)', (3) 

where e is die wage elasUcir>'. To get the response of nauve labor to an increase in mi- 
grant labor, impose A' A"^ A'* and 3/ A/'* = .A/* by substituting (3) into (2), and 

totally differentiate with respect to M. Then, 



The first term in parentheses < d represents the simple reduction in firms’ 

use of naUve labor as the availability of migrant labor rises, provided that native 
and migrant labor are perfect subsdtutes.'' If nadve and migrant labor are imperfect 
substitutes (i> < 1), the term > il represents the countervailing increase in de- 
mand for native labor as the firm’s production rises with greater use of migrant la- 
bor.^ The overall effect of migrant labor on native labor is scaled by (i(e. A’. M. p. 0} = 
{l/Ne- pnn/hk - > d. whereof > 0." 

I Iiighlight two implications of the effect of migrant labor on native labor (4). First, 
the effect has ambiguous sign, and the magnitude of any effect depends on three key 

"Thf Inrqualiiy holds bc'causc a*# = -y > d 

'nieinL‘qiialityholdsb<.*caiiS4;/j< I ^ 

"Assuming inipfrftrisubstliutinn U. since ^ ^ ui 
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forces, 11 It depends on the shape of / and thus the magnitude of 6/"//'. In different 
industries, therefore, the effect could differ. 2) It depends on the elasticity’ of substitu- 
tion between native and migrant labor, The more imperfectly migrants substitute 
for natives in production, the smaller is any displaceraeui effect. 3) The less willing 
native workers are to supply labor to this occupation (smaller r), the smaller is any dis- 
placement effect. 

Note that the effect of migrant labor depends both on the form of labor demand (via 
fl) and. separately, on the form of labor supply (via =). The most common approach 
in the literature is to estimate reduced-form equations capturing the overall effect jV.\/ 
(Pischke and Veiling 191)7). These suit some purposes but do not allow separation of 
effects condidoned by firms' labor demand from effects condidoned by native and mi- 
grant labor supply. Such esdmates also do not allow prediction of displacement by any 
given type of worker in a given itidustry. 

Second, suppose a policymaker seeks to protect native employment, minimizing die 
average effect of migrant labor occasioned by the marginal effect. Equation (4) suggests 
two ways to accomplish this via migration policy; I) The policymaker can regulate im- 
migration by quotas, exogenously setting .\r to some low number, without changing 
the marginal effect 2) The policymaker can regulate a reducrion in the marginal 
effect Nut: either the policymaker can regulate a lower bound on wages in immigrant- 
heavy industries (diat is. force firms to behave as if ^r!^M were less negative), or can 
require firms to hire any nadve willing to do the work (that is, force firms to behave as if 
natives and migrants were perfect substitutes in production, dms = 1 and = 0). 

We observe governments doing each of these in different combinations: Governments 
somedmes regulate migration by quotas without wage/hiring restrictiotis (e.g. U.S. 
family- reimification residency visas); sometimes by wage/hiring restrictions without 
quotas (e.g. U.S. H-2A visa and Canada Seasonal Agricultural Workers Program); and 
sometimes have, both quotas and wage/hiring restrictions (e.g. U.S. H-2B visa). A par- 
tial, explicit goal of all of diese policies is to protect native employment. The effect 
of these interventions ivill be smaller to the extent that nahves and migrants are im- 
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perfect substitutes in labor demand, and to die extent tliat labor supply to different 
occupations differs between natives and migrants. 

Equation (4) is tlie keyto interpreting the empirical results in this paper. It suggests that 
we can leant about the effect of foreign labor on native employment (A'j/) by pinning 
down two parameters on die right-hand side: the degree to which foreign and native 
workers are complements in production (reflected by die term and the elastic- 
ity of native labor supply (c). Each of these, respectively, u.ses one of the ttvo natural 
experiments described in the next section. 


4. Two natural experiments 


This paper uses two natural experiments to learn about the immigranl-nadve employ- 
ment substitution relationship (4) in die setting of North Carolina seasonal farm labor. 
The first experiment is a legal restriction to hiring foreign seasonal farm workers dial 
obliges employers to set demand for native labor as if native and foreign labor were 
perfect substitutes (/i - 1, and thus = 0). 

The second experiment uses an exogenous unexpected shock to the reserve employ- 
ment options of natives, which is informative about the local slope of die native labor 
supply curve (-). The low’er diis slope, the lower the effect of foreign labor demand re- 
stricUons on the displacement of naUve labor bv foreign labor (since lirn A'xi liiiio 

•-*IJ 

Ul. Together, these two experiments imply that if e is close to zero, then the effect of 
foreign labor on native employment Nm is negative but likewise dose to zero. 

4.1. First experiment: Native labor demand requirements for the H-2A visa 

The first natural experiment used here is a legal restriction on the hiring of foreign labor 
under one major employment-based visa. This "H-2A" visa allows entry for low-skill, 
seasonal agricultural labor. The United States limits U.S. employers' foreign labor de- 
mand under the H-2A visa. But diere is no numerical limit on foreign workers' labor 
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supply, no cap on the number of H-2A visas lliat can be given. Employers needing ad- 
ditional seasonal agricultural labor can sponsor foreign workers to enter the U.S. and 
remain for up to 10 months per year. In fiscal year 2011, the U.S. issued 55,364 H-2A 
visas. Of these, 51,927 (93.8% I went to workers of Mexican nationality. 


Labor demand restrictions are common in immigration policy. Many countries regu- 
late both ihesupply of and tlie demand for immigrant labor under employment-based 
visas. For example, the United Slates restricts labor supply through most employment- 
based resident visas via tightly-binding quotas. But it also regulates demand for work- 
ers through the same visas — such as by requiring employers to actively recruit any able 
and willing American worker before hiring a foreign worker.'* Similar restrictions on 
labor demand apply to the U.S.’s largest temporary (“nonimmigrant") employment- 
based visas: H-IB for skilled immigrants witJi "specialized knowledge" and H-2A/B for 
low-skill seasonal workers. The United States is not exceptional in this regard. Most 
principal migrant destination countries, in addition to restricting tlie supply of migrant 
labor, likewise regulate demand for foreign workers. "* 


Prospective employers of H-2A workers must first receive a Foreign Labor Certification 
from the U.S. Dept, of Labor. To receive certification, employers must work with tlie 
State Workforce Agency to prepare a job order for intrastate and interstate recruitment 
of U.S, workers, advertise the positions in two local daily newspapers (and, in some 


"Tttc two (jiigosl I'alogoriftit otmnploynH-nl-basott wsiUonl vi.aas to Ijir linitcd Slaitisarv [tie £2 ratvgory 
("Pn)((:s.sionaJa I loldin)' Advanced Itegivus and Persons of lixtx-pUonai Abitily") and til calirgory ("Sktiled 
Workers. Professionals, and INon-Seasonall tinskilled Wulkcrs't. There arc niimemiis limits on demand 
for immigrant labor tirrough these visas. l'.mployeTs may not sponsor a worker for these visas unlit the 
U.S. Dept, of labor has certified dial “ihetc an* not sulliclent workers who are able, willing, quaiilied 
. . . and available at the time of appliralion . . , and at the place when; the alien is to perform satch skilled or 
unskilled labor, and the employment of sudi alien will not adversely a ffeci lire wages and working condi- 
iliins of workers In the United .States similarly employed" Itl.S. Immigration and Nationality Art, Section 
ZI2(al(5itA)|. l-.tnployers tnusi furihermttre pnive to the tl.s. Dept, of Homeland Si’Ciirlly that 12 workers 
have ai least III years of work experience, ihat unskilled EX workers art: perlttrming labor that is demanded 
in evitry momli of the year, that skilled E3 workers have at least two yitars of work expimence, and numer- 
ous rrtlrer requiretmmts. Tlien- are also (units on Ute supply rrf immigrant labttr dirougli these two visas: 
with minor exceptions, Ihe tiimtbrtrnl entranls undereach visa is currently restncicd tr> a worldwide Inial 
of ao.li-n) per year, of whiejt no more than 2,802 can go to nationals rjf any one country. (The number of 
workers is much smaller because spouses and chlldit.-n count against the (|Uoia.) ‘t hese are tlglilly bind* 
ing; die wailing llsi for most countries at die tina* of writing is X years for E2 and 0 years tor E3. ft is rtven 
longer for China and India. 

'"Examples from other migranl-deslination couniriis are n*vtewed in /Xppendix seclloii t. 
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states, on local radio stations), contact former U.S. workers to advise them of the open- 
ing, and prove to lire Dept, of Labor National Processing Center (NPC) that tliey have 
done all of the above This must ocair at least 45 days before the job's start-date. Fi- 
nally, "employers must submit a 'recruitment report’ to tire NPC at least 30 days before 
the start date that lays out the recruitment efforts made, identifies U.S. workers who ap- 
plied for jobs, and explains ‘lawTul job-related reason(s)' for not hiring each U.S. worker 
who applied but was not hired; tlie number of jobs certified to be filled by H-2A work- 
ers is reduced for each U.S. worker wrongly rejected by the employer" (Martin 2008, p. 
18). The requirement to hire any able and willing U.S. worker extends from tire time of 
certification up to 50% of the way through the contract period. 

Botli native and foreign workers must be paid the same fixed wage set for each state 
called the Adverse Effect Wage Rate (AEWR), or the state or federal minimum wage if 
it is higher. Employers must also provide identical housing, laundry, and sanitation 
facilities for both types of workers, and international transportation for foreign workers. 

The program is unpopular with U.S. farmers. Most foreign labor hired for seasonal 
farm work in the U.S. is hired on die unauthorized labor market rather than through 
the H-2A program (Carroll ei al. 2005: .Martin 2008). Less than five percent of all hired 
farmworkers are hired through the program, even though about three quarters of crop 
farmworkers have Mexican nationality (Kandel 2008, p. 14). Farmers complain that the 
H-2A program is “cosdy, unpredictable, and administratively flawed” (Wicker 2012), 
including the bureaucratic burden of advertising to, hiring, keeping records of, training, 
and replacing U.S. workers who show limited and short-lived interest in the positions 
(Martin niidTaylor2013)." 

Employers hiring H-2A workers are required to make hiring decisions as if native and 
foreigti workers were perfect substitutes. For this reason, any imperfect substitution in 
employment between Uiese two groups is reliably attributable to the relative shape of 

"lam no) awartiot scholarship on Ihccftecls ufllrese burdens on use of (Ire It.S. a^ndillural sca.sonal 
work visa program. Studying Australia, (iibson and Mckeii/Je (201 1) and Hay and llrmos(2UI2l lind that 
rtnl laipo and burt^aurniiir requiremeniK— including thii ix^quiremL'ni lu prove ihai ntt Australian 
worker is iiiieresretl in ex-ery position— pn-vemed most (•mpto^'ers from using Aitstmlia^ Pacific Seasonal 
\Vorker Pilot Scheme. 
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the labor supply curves for native and foreign labor, at current terms of contract. 

4,2. Second experiment: Unemployment in the Great Recession 

The second experiment uses the sharp, exogenous, unexpected rise in U.S. unemploy- 
ment in 2008 to provide information about the local slope of the native supply curve for 
seasonal farm work — away from current terms of contract. Figure 2 shows the large and 
sudden change in unemployment during the period under examination. The empiri- 
cal problem is to measure the elasticity of labor supply by unemployed native workers 
for manual farm jobs. An ideal natural experiment would create exogenous changes of 
wage in job offers, or exogenous shifts in the labor demand curve, allowing the labor 
supply curve to be traced. An alternative method is to use exogenous shocks to labor 
demand in the unemployed workers prospective alternatives. 

How much labor will an unemployed native worker supply to a manual farm job? We 
now replace the assumed form of labor supply {31 with the richer, canonical model of 
labor supply in Cahuc and Zylberberg t200i), p. 33). Suppose an unemployed worker 
chooses labor supply to farm-work by solving mitt li - subject to C | ml - 

«•/. ( H, where C and L are consumption and leisure, u’ is the wage, ,f is the Cobb- 
Douglas elasticity, t. is the total endowment of time available to be allocated between 
work and leisure, and H represents expected future income from prospective future 
wages outside of farmwork plus current nonwage income. For example, II could in- 
clude prospective future income from white-collar employment (borrowed against), 
and current unemployment insurance payments.’^ Native labor supply S’ aggregates 
labor supply n* ' by each individual i: 

where - j (g, 

i I (I 

The first line shows labor supply at the extensive margin, liie second line at tlie inien- 

'‘Tho reservation wago tt is the marginal rate of subsiiiution between leisure and working at (he farm 
|ob. (fVHluHlcd at the point of maximum leisure. L: ir • ^\p i T^T' eonslTaint 

ti' If is Ihemfore ^ 
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sive margin. 

In this simple model, two shocks have inverse and symmetric effects: an increase in the 
tvage II', and a decrease in prospective alternative income H. Tlris symmetry holds at 
the extensive margin of accepting any manual farm work, and at the intensive margin 
of choosing how many hours to work. Labor supply is elastic to a large negative shock 
in ft if and only if it is elastic to a large positive shock in ic. 

This symmetry motivates the natural experiment used here. The Great Recession of 
2007-2008 caused a large negative shock to prospective income from alternative jobs 
for unemployed workers in the short- to medium-term. A longstanding empirical labor 
literature provides support for the model in (S). showing tliat labor supply at a given 
wage rate responds positively to tlie duration of unemployment, corresponding to a 
redtiction in expected /?.' * If the effect of a large shock to the unemployment rate on 
labor supply to any given occupation is very small, this suggests that /) for diis occupa- 
tion is very small — which in turn suggests a near- vertical labor supply curve. 

This does not mean that the response of native labor-supply to changes in the unem- 
ployment rate ran offer straightforward numerical estimates of the labor supply slope 
p. The percentage change in perceived ft for the average unemployed person could dif- 
fer from the percentage-point change in the overall unemployment rate. This approach 
may nevertheless provide information about ri- Assuming that changes in overall tiii- 
employtnenl are well correlated with changes in ll. any very large shock to the overall 
unemployment rate must cause a substantial percentage change in expected income 
from other employment options. If sudt shocks are not associated vvidt substantial 
changes in labor supply, this is suggestive (but not conclusive) evidence that /t is small. 

I use both of tliese natural experiments to sttidy labor market outcomes at a large net- 
work of farms in North Carolina that hires foreign seasonal manual agricultural labor 
exclusively througli the H-2A program. Nortli Carolina was subject to the large unem- 

"This indudt-s Kar-piT (ItKtT); Ilami's (I'lT.'i): KU Ici and Ni'uin,niii (luTti): ITsht (I!ill2): 1 ami 

(.tii’sht'r (liiH.t); I HUitein and I’merba (iniH); AddUnn and t’i)riu|;al (|(«W). the average duraiinn of un- 
empUtyineni and die expected pmbahility of linding a new job within a give Uint^ ant clearly cttrrelaltxl 
with tfu! unemployment rale. The observed Bevejidge curve in Ihetl.S. Is further evidence of this pallern. 
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ployment shock in 2008 experienced by the rest of the country. 

figure 1 sketches how these natural experiments provide new, occupation-specific 
information about mechanisms. The traditional "area” and "factor proportions" ap- 
proaches (Figure la) trace the effects of a shift in foreign labor supply where L 

is quantitj’ of labor and u'//? is the ratio of wage to reserve option in equation (5). The 
effect on native employment and wages (point u) depends on botli the shape of native 
labor supply Sis and the degree to which native and foreign labor are substitutes in the 
production function (the relationship between labor demand curves 0|is and 
These approaches make it difficult to anrlbute observed effects to supply or demand. 
In Uiis paper (Figure Ib), (wo natural experiments assist with isolating tnechanisms. 
First, hiring restrictions force employers to have the same, infinitely elastic demand 
curve for both native and foreign labor (fJ). Second, natural shocks to the reserve op- 
tion U exogeoitsly shift O up and down in 1 1, jj } space. Observed native employment 
outcomes thus trace the local level and slope of This informs the mechaiustn for 
effects of foreign labor on native employment in this occupation. 


5. Empirical setting: tlie North Carolina Growers Association 

The data for this study come from the North Carolina Growers Association (NCGA). a 
network of approximately 700 farms across tlie state of North Carolina. In recent years 
the NCGA has liired about 6,500-7,000 foreign seasonal farm workers per year on H-2A 
visas fFable 1), making it the largest single user of tlie H-2A visa program. Its mem- 
bers grow cucumbers, siveet potatoes, tobacco, and Christmas trees, as well as smaller 
quantities of otlier crops including peppers, hay straw, beans, corn, and horticulture 
plants. Unlike most of the otlierwise similar farms in the United States, the NCGA com- 
prises farms whose sole source of foreign manual seasonal labor is tlie H-2A program. 

The NCGA was founded in 1989 as a nonprofit business association to exploit group 
returns to scale in H-2A recruitment and regulatory compliance. It secures Foreign La- 
bor Certifications for its member farms, processes foreign and domestic applicants for 
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H-2A jobs, trains and orients new workers, mediates in disputes between farmers and 
workers, and serves as the link between fanners and state and federal regulators. The 
NCGA hires die Me.xican firm CS! Labor Services Sj\. de C.V of Monterrey, Nuevo Leon 
to recruit seasonal workers dirougliout Mexico. Most of diese workers come from inte- 
rior states of Mexico, not border states; the top five states of origin for NCGA workers 
in 2012 were, in decreasing order: Durango, Nayarit. San Luis Potosi, Guanajuato, and 
Hidalgo. Recruits are processed at the U.S. consulates in Monterrey and Nuevo Laredo, 
and brought by chartered bus to its headquarters at Vass, Nordi Carolina before assign- 
ment to worksites across the state. 

As described above, the NCGA is required to recruit unemployed U.S. workers for ev- 
ery H-2A job through the state workforce agency, the Division of Employment Security 
(DES) at the North Carolina Department of Commerce. Announcements of these jobs 
are mailed to any registered unemployed person who has expressed an interest in farm 
work, diey are recommended by DES counselors monitoring unemployment benefits 
recipients, and they are listed at jobs tenninals in DES offices statewide diat are open 
to any member of the public. Upon request any DES office will refer an interested U.S. 
worker to the NCGA. The NCGA is furthermore required to purchase newspaper adver- 
tisements, in four newspapers across diree states, for U.S. workers to fill every H-2A 
job. 

Extremely few unemployed Nordi Carolina residents processed by the DES show initial 
interest in NCGA jobs, and much fewer are willing to report for work and complete a 
harvest season. Table 2 summarizes these DES referrals to NCGA seasonal jobs over 
the last several years. The first three colunins show the calendar year, the state unein- 
ploymenl rate in each year, and die annual average number of unempltyed workers in 
the state. The next three columns show the number of new applications for jobs re- 
ceived by all DES offices statewide, and the number of referrals made to any employer 
in the state for non-agriculttiral and agricultural employment. The next column shoivs 
the number of these referrals that were sent to the NCGA. Almost all of these were hired 
by the NCGA, as shown in die next column. The following column shows how many 
of ±ese reported for the first day of work. The penultimate column shows how many 
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of these worked until the end of the contract, without quitting or being fired. The final 
column shows the number of missing observations — ^workers whose outcome tvas not 
recorded.' ' 

Wliy are so few unemployed workers willing to consider, accept, or complete these 
jobs? The pattern cannot be easily explained by geographic separation between NCGA 
jobs and DES offices, shown in Figure 3. Wliile it is true tliat U.S. workers are less likely 
to show interest in NCGA jobs far from their residences, very large numbers of unem- 
ployed Nortli Carolinians live close to NCGA worksites. Figure 3a shows the locations 
of NCGA H-2A jobs. Figure 3b shows the couuties-of-residence of U.S. workers referred 
to the NCGA, and tlie locations of DES local offices. Figure 3c shotvs unemployment 
by county in 201 1. The first two maps show diat unemployed U.S. workers living close 
to NCGA worksites are more likely to show interest in the jobs.''' But the unemploy- 
ment map .sliows that every county that contains NCGA worksites either is or adjoins a 
county where unemployment was over 10% in 2011. Furthermore, access to DES offices 
is unlikely to be a major factor limiting native labor supply: in Figure 3b there is little 
correlation between U.S. referrals’ residences and the presence of a nearby DES office. 


6. Results 


Wliat is it. then, that so severely curtails native employment in these jobs? We can rule 
out one candidate explanation: There is no evidence that the North Carolina Growers 
Association is substantialiy'out of compliance with the regulation to hire native workers 
as if they were perfect substitutes for foreign workers. The NCGA is closely watched bi’ 
slate and federal regulators; its members receive scores of inspections from the Dept, 
of Labor each year, Neitlier regulators nor advocacy groups currently allege that tlie 
NCGA systematically and illegally turns away substantial numbers of native workers 
ivilling and able to perform seasonal manual work. 


to adaia fauii, NtXlA n-*cordsnn ll.S, r«toiT,*lsfitr calendar year 2007 were noi prescrvml. 

"1I-2A enipluyars are rpquin'd lu pmvlde ha.<ir, dormilory-.slyltA siato-hispartad housing Forwurlcars 
whu do not livn nearhy, so UU.s paiiem plausibly rotlms a proftmtnee by U.S. wttrkers to livo al liomo 
during Ibe woik sra.son and avoid emptttyor-providod howting. 
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The analysis to follow explores alternative explanations. It could be that there is a spe- 
cial characteristic of die places with NCGA jobs that creates a spatial niismatch between 
unemployed U.S. workers and NCGA jobs. For example, the state workforce agency 
(Division of Employment Security) offices in places with NCGA jobs miglit not be die 
offices where large numbers of die unemployed go to seek work. It coidd be that un- 
employed U.S. workers, despite legal obligations for die NCGA to advertise dirough the 
DES and througli local tiewspapers, do not learn of the jobs' existence. It could be that 
U.S. workers’ access to unemployment insurance gives them a better option than man- 
ual farm labor. It could be that the NCGA pays too little to attract U.S. workers, but with 
modest increases in wages, native labor supply would rise. 1 test each of these in turn. 

The interpretation of these results rests on equations (4) and (5). In this setting, employ- 
ers are obliged to treat narive and foreign workers as perfect subsdtutes ['JnmIom d)» 
thus A'a/ < 0. But the magnitude of A’a/ depends on native labor supply elasticity’ c, 
approximated by exogenous changes in U via equation (5), and ? n ^ .V*, ss (l. 

6.1. The elasticity of native labor supply; Extensive margin 

The first step is to explore the effect of local unemployment on DES referrals to the 
NCGA and the outcomes of those referrals. Tliis analysis is conducted by DES office 
and month. Descripdve statistics are in fable 3. 

Table 4 shows panel fixed-effects regressions widi DES referrals and their outcomes as 
the dependent variable, local unemployment and office-level job-applications as die 
regressors, and DES office fixed effects. The first four columns show the reladonship 
between the regressors and all referrals by each DES office to all jobs in the state, first 
non-agricultural jobs and dien agricultural jobs. The final four columns show diesame 
relationship for referrals by each DES office to the NCGA, and the outcomes of diose 
referrals. To make all eiglit columns comparable, the NCGA referral data are restricted 
to die same months and years for which overal DES referral data are available: February’ 


""Lucal unemployinmu' means the unemploymeni rale al iradi DES titlk-e. rhi.s Is I'alfuialfHt as (he 
average unemploymeni rale in Ihe rounlies served by thal otlire. weigliled by eounly labor force. 
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2005-May 2011. 

Two features of Table 4 are notable. First, there is a positive association between local 
unemployment and referrals to the NCGA, as well as hiring by the NCGA — controlling 
for how many applications the DES office has received in the current niontli and in 
each of the preceding 10 months (columns 5 and 6J. This relationship is significant at 
the 1% level. There is a much weaker, but still statistically significant positive relation- 
ship between unemployment and the number of those referrals who arrive to begin 
work at the NCGA (column 7). There is no detectable relationship between local un- 
employment and the number of U.S. referrals who complete their contracts with the 
NCGA (column 8). 

Figure 4 represents tliese coefficients graphically as margins plots. The vertical axes 
are multiplied b\' the number of DES offices in the sample and the number of months 
in a year, so that they represent the expected number of total U.S. workers statewide 
per year. Tlie horizontal axes show local unemployment. Those plots reveal that tlie 
magnitude of these relationships is extremely small. A 10 percentage- point rise in un- 
employment is associated with rouglily 100 additional referrals to the NCGA each year, 
controlling for all time-invariant traits of the DES office in question as well as the num- 
ber of applications it has received in the preceding 10 motiths. The same shock to un- 
etnployment is associated with about 50 additional U.S. workers statewide per year wlio 
actually arrive to begin work, and has no significant association at all with the number 
who complete work. 

A second notable feature of fable 4 is that NCGA referrals are negatively correlated with 
lagged numbers of overall job applications at each DES office for the first five months of 
lags, but positively correlated for lags 6-10. One explanation for this pattern is the fact 
that, under the Employment Security Law of North Carolina, the maximum duration 
of state unemplotanent insurance benefits is 26 weeks. The coefficients are compatible 
widi, but not conclusive evidence of. an effect of unemployment benefits that deters 
application to NCGA jobs; those wlio became unemploj'ed during the coverage period 
are less likely to express interest in NCGA jobs (the negative coefficients in lags 0-5), 
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and those whose coverage expires are more likely to show interest.’” 

Any such deterrence effect from unemployment insurance is controlled away in the last 
column of Table 4, but tfie coefficient on uneniplo>'ment is indistinguishable from zero. 
Tills suggests that unemployment insurance is not a substantial reason that we observe 
no relationship between local unemployment and native-worker completion of NCGA 
jobs. 

6.2. The elasticity of native labor supply; Intensive margin 

The analysis now shifts to the level of individual employment episodes. 1 start by mea- 
suring the attrition of U.S, referrals between the referral date and the Brst day of the 
work contract, and exploring the relationship between this attrition and local unem- 
ploiTiient. 

Figure 5a shows that for every tivo weeks tliat pass between an unemployed U.S. work- 
ers’ referral to the NCGA and the start date of work, roughly an additional half of the 
referred workers fail to begin work. The 6gure displays a Kaplan-Meier survival curve 
for all workers referred to the NCGA between 1998 and 2012. from the date of refer- 
ral until the date the work contract begins, with a 95% confidence interval around the 
curve. Censoring is defined as reporting for work as scheduled. Workers drop out if 
they either contact the NCGA to cancel the job. or simply do not appear for work. The 
solid vertical line shows die sample mean time from referral to start date, with dotted 
lines shelving a 95% confidence interval for the mean. 

Figure 5b shows that this survival curve has the property predicted by theory in (5). 
It shows the results of a Cox proportional hazards model where die regressor is lo- 
cal unemployment in the U.S. worker's county of residence in the month of referral. 
Wlien unemployment is high, referred workers are substantially more likely to begin 


" This pdUern n-lkTis ii ciimnvin rmillng in the labnr liieraiun.*: Clnsii; m the maximum duniiicm of 
unemploymeni Ixments, iht*.man*sharp*lci-iini'Sinih»*raservaUi>n wagt* tor labor aupply (p.g. I■■i.'^h^• loJtS) 
and .sharp inrreasosin asraperaicstromunoniployinfoit (e.g. K.iiz .old Miiyor loriii; iluni I 'ill'll lim'd and 
/.hangZUUSi. 
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work. Table 5 shows the underlying semiparametric Cox regression, along with alterna- 
tive parametric specifications. The hazard rate is roughly 9% lower for each additional 
percentage point of local unemployment. But Figure 5b shows that tliis effect is quite 
small: even a very large shock to unemployment tends to delay tliis attrition by around 
two weeks. 

Similar patterns are seen in survival curves examining attrition from the start of work 
to the completion dale of the work contract. Figure (ia shows these Kaplan-Meier sur- 
vival curves for U.S. workers (solid black) and Mexican H-2A workers (dashed red), with 
95% confidence intervals. Here, censoring is defined as completing the work contract. 
Workers drop out if they quit or are fired. The hazard rate for U.S. workers is roughly 35 
times the rate for Mexican workers in the same jobs (Table 6). 

There are two dimensions of missing data in the NCGA records, shown in Table 7. For 
some workers (he outcome is unknown (for U.S, referrals, 111/1658 = 6.7%), In this 
case, 1 note that almost half of lliese missing values occur in a single year (2008, see 
Table 2), and the results are not materially sensitive to the omission of that year (results 
available on request). For otlier workers, the outcome is known but the duration is 
unknown (for U.S. referrals, 108/1658 = 6.5%). For these 1 impute survival times with 
a simple model."* The results of imputing U.S. worker survival times for observations 
with known outcome are shown with the dotted green line in Figure 6 d and in the lower 
panel of Table 6. There is little change in the survival curve, and the U.S. worker day- 
to-day attrition rate from quitting or being fired remains above 32 times the Mexican 
rate. 

Figure 6b shows the relationship between the U.S. worker survival curve (complete 
cases only) from start-of- work to contract completion, and local unemployment. Again 
it shows the result of a Cox proportional hazards model with local unemployment as the 

'’’The imputation model assumes tliat unobserved survival times tor U.S. wtjtkers are («|ua] to die ob- 
servett sun'ival times oril.S. workers who arereterred at the same local tmemplo)'tnenl rale, who start after 
the same delay between referral and siari ol'-work. who linish work with die same ouieonie. in the same 
year and month. That Is. sujvival lime Lspmdiried by an OLS regression of survival lime on Inral unem- 
ployment m ihe monili ttf n-ferrai. months lietweeii referral and start, a set of dumtnitet for eatii outcome 
toimpleted. quit, firvdl. and a full set of interaiied dummies for Ihe yitar and month of application. 
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regressor. Table 5 sliows the underlying Cox regression and fully parametric alterna- 
tives. Again tire relationship corroborates tlie prediction about intensive-margin labor 
supply in (5): when unemployment is higher in a referred worker's county of residence, 
the worker lasts longer on die job. But die magnitude of this relationship is small, and 
only reaches convendonal levels of statistical significance in die exponential survival 
model. These estimates suggest that ivith each additional percentage point of unem- 
ployment, U.S. workers' hazard rate followitig the start of work is around 3% loiver. but 
this effect cannot be definiUvely disduguished from zero. A 10 percentage-point in- 
crease ill unemployment makes U.S. workers stay roughly two weeks longer on jobs 
whose typical contract length is 4.5-5.5 months. 

Togedier, these estimates suggest that die slope of the native labor supply curve in die 
neighborhood of the current wage is positive but very close to zero. Native labor supply 
at the intensive margin— willingness to begin work, and willingness to complete work 
once begun — is extremely low. It is affected by the reserve options available to these 
workers, but with an extremely small magnitude. 

6.3. Indirect effects of foreign seasonal farm workers on native employment 

The preceding results test and reject some alternative explanations for low labor supply 
by U.S. workers. Low labor supply is not likely to arise from spatial variation across DES 
offices: the analysis in Table 4 and Figure 4 includes DES office fixed-effects. It is un- 
likely to arise because U.S. workers do not know about the jobs: intensive-margin labor 
supply among U.S. workers referred for these jobs is similarly low to extensive-margin 
labor supply by all unemployed U.S. workers. It is unlikely to arise from deterrence by 
unemployment insurance: Table 4 captures and controls for at least some of any such 
deterrence. Finally, it is unlikely to arise from an unwillingness or inability of farmers 
to modesUy raise wages: the evidence is compatible with near-zero local slopes for die 
extensive- margin and intensive-margin labor supply curves. 

This suggests that there is close to zero employment substiturion between native and 
foreign labor in these seasonal farm jobs, and that the mechanism for this lack of sub- 


22 



85 


IMF. F.iFrcrni; rDRijr.N ij\boii on naiivh f;mpu)ymfnt 

stitution is almost exclusively on the labor-supply side. Tliis has a further implication 
for the effect of foreign seasonal farm work on native employmeni outside the farm 
sector. Conditional on North Carolina's continued production of crops that require 
manual harvest to be profitable, this implies that foreign seasonal laborers in North 
Carolina cause an increment to the economic product of the state. The following anal- 
ysis conducts a rough estimate of that statewide economic effect and its consequences 
for native jobs in all sectors of tlie state economy. 

Table 8a reports estimates of llie marginal revenue product (MRP) of manual seasonal 
harvest and planting workers in North Carolina, for three of the principal crops pro- 
duced by NCGA farms. They are based primarily on crop budgets produced by re- 
searchers at North Carolina State University and are specific to the state. The short- 
run estimates of workers' MRP assume a Leontieff production function, so that the 
MRP/hour/acre is simply equal to the MRP/acre/season divided by the hours of man- 
ual harvest and planting labor required per season. This clearly overestimates MRP, 
since farmers could be expected to adjust other inputs in response to a loss of manual 
labor. The long-run estimates assume a Cobb-Douglas production function, assum- 
ing that the production elasticity of manual labor equals its cost share.'-' This clearly 
underestimates MRP, since farmers of crops whose harvest has not been mechanized 
cannot infinitely substitute other inputs for manual labor at constant (unit) elasticity. 
Details of the method and data sources are given in Appendix subsection A.2. 

These estimates suggest that thesliort-runMRP of seasonal manual labor in NCGA jobs 
is somesvhere around 4-6 limes tire wage paid to manual seasonal workers, and the 
long-run MRP is somewhere around 2-3 limes the wage."" The short-run MRP is con- 
servatively less titan 6, and the long-run MRP cannot go below 2 — a value that would 

'“A basic ImpticaliKii i>f f jibb-nougla.s pnidiiriinn is lliat ihc iiuipul clastidiy nf an Input is well ap- 
prnxlnialed by ilscuslstvirc. In IhcsimptttsI vertton of the dual pnihlcm, iwii (tc/.. I cA') s.l. .4 A'* 

^ Toe* ^ ~ • 8 standard In the Industrial urgattl/alintt litftralttmlttappntxlinalt'llrm-lpvel mu- 

pul elasllcilic.s wilh Induslry-lcvel Inptti cttsi shares te.g. t.nhchi'S tiH>:t; tiatly tti at. niDZ; Syvcrsttti Itott'l; 
t'osiur til at. fctlltHI. 

“Thtisc liRurtis, ate cumibnnticd by llic iiiily ctirrespiinding islimair til wliidi I am aware III the agri- 
cultutal nciimimir.s liitiraiurti. Assuming Cubh.tJnuglas pniductinn. Huffman (I!l7ti, Tahiti 51 fintls that 
fur reprcstiiilarive farms in North Carolina, the marginal mviinuc pniduci of liirod labor is 1.7.5 limes the 
wage. The rom-sponding liguriis in tahlcWaare 1. 44-1. tin limes Ihr* wage. 
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assume farmers can almost continuously substitute for any deficit in manual labor by 
adjusling other inputs. 

Table 8b draws out the implicatiuns of these figures for the impact of foreign seasottal 
H-2A farmworkers for ecouomic product and jobs in all sectors of the entire state of 
North Carolina. Details and sources for this calculation are given in Appendix subsec- 
tion A.3 The MRP of 7000 foreign seasonal agricultural workers per year is between 
about $300 and 450 million in tlie short run and about $150 atid 225 million in the long 
run. The U.S. Bureau of Economic Analysis RIMS II regional economic model predicts 
that an increment of this magnitude in the agricultural economy of North Carolina gen- 
erates roughly 2800-4300 jobs in all sectors of the state economy in tlie sliort run. and 
rouglily 1400-2100 jobs in the long run. In other words, each 1.5-2.3 foreign H-2A work- 
ers create one U.S. job in North Carolina in the short run, and each 3.0-4. 6 foreign H-2A 
workers create one U.S. job in North Carolina in the long run. The RIMS II output mul- 
tiplier furtliermore suggests that if the labor of tlie 7000 H-2A workers employed by the 
NCGA were lost, the total economic output of North Carolina would decline by roughly 
$500-750 million in the short run (without any adjustment by farmers) and by at least 
$250-370 million in the long run (after the greatest plausible degree of adjustment by 
farmers). 

These estimated impacts on U.S. workers' jobs do tiot represent the effect of H-2A work- 
ers on the current jobs of working North Carolinians, most of which could be replaced 
if lost. That is, they are not tlie common estimates of a "displacement" effect on U.S. 
workers' jobs if H-2A workers were lost. Rather, tliey reflect an increment to the total 
number of jobs that could be sought by any unemployed U.S. worker in North Carolina. 

These estimates are conservative for four reasons. First, the particular RIMS II jobs 
tnuhiplier used here is the 'lype 1' multiplier, which otnits all effects of local expendi- 
ture by workers. WTiile H-2A workers at the NCGA remit to Mexico the majority of tlieir 
earnings, they do spend rouglily 10-15% of earnings in North Carolina. Second, die 
'Type r multiplier ignores the effects of spending by non-seasonal hired workers on die 
same farms, most of whom are U.S. workers wlio live and spend in the area. Third, it 
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ignores all effects of an expansion in the North Carolina economy on the economies 
of neighboring states atid job creation in tliose states. Fourth, it ignores all effects on 
the U.S. economy from any eventual spending of dollars remitted to Mexico on U.S. 
exports. 


7. Conclusion 


These results suggest that the effect of foreign manual farm labor on U.S. native em- 
ployment is altnost zero in North Carolina. Tlie reason is almost exclusively the shape of 
the native labor supply curve for tliese jobs — supply is close to zero at cinrent terms of 
contract and at a range of nearby terms. I test and substantially rule out a range of pos- 
sible explanations for low native labor supply, including geographic mismatch, illegal 
discriminatory hiring practices, asymmetric information, and moral hazard from un- 
employment insurance. It appears that almost all U.S. workers prefer altnost any labor- 
market outcome — including lotig periods of unemployment — to carrying out manual 
harvest and planting labor. This remains true across a wide range of reserve options, 
suggesting that it remaitis true across a wide range of compensation as well. 

This metliod has advantages over previous approaches in tliis setting. First, it identi- 
fies the mechanism; lack of native- foreign substitutability arises not from differences 
in employer demand fur native and foreign labor but from differences in labor supply 
by native and foreign labor. Second, is it less prone to bias by native self-selection out 
of die labor market segment under examination; all of rhe jobs in question were first 
offered to natives witliin the relevant labor market segment before foreign hiring could 
occur. Third, this finding is more relevant to policy controls on foreign labor demand 
than otlier studies that use shifts in foreign labor supply. Such demand controls are 
frequently occupation-specific, and sometimes occur in the absence of supply con- 
straints, as with the H-2A visa. The shape of native labor supply directly informs the 
effects of occupation-specific resuictions on foreigti labor demand. 

These results imply that if Americans continue to consume the crops in question at any- 


25 



88 


MICHAHI.A.a.I.MF.NS 


where near current prices, only three outcomes are plausible. Either seasonal foreign 
labor will allow continued domestic production, domestic production will be replaced 
by imports, or technological change tvill reduce or ehminate the need for manual labor 
in production. Conditional on current technology, then, foreign seasonal labor causes 
an increase in GDR This analysis suggests that if the rouglily 7,000 Me.xican seasonal 
workers employed by the North Carolina Growers Association in 2012 had tiot entered 
the country, in the short run the North Carolitta economy would lose 2800-4300 jobs 
across all sectors and would shrink by S500-750 million. In the long run, after the great- 
est plausible degree of adjustment by farmers, this loss would be roughly 1400-2100 
jobs and $250-370 million. In otlier words, each I.5-2.3 foreign H-2A workers create 
one U.S. job in North Carolina in the short ruti, and each 3.0-4.6 foreign H-2A workers 
create one U.S. job in North Carolina in the long run. 

Labor demand regulations in this industry have remarkable consequences. Regulators 
require the NCGA to advertise all of its H-2A jobs in four newspapers in three states. It 
spent $54,440 on tliese advertisements in 2011, and $35,906 in 2012. for a two-year to- 
tal newspaper advertising expenditure of $90,346. During that two-year period, a total 
of five U.S. workers hired by the NCGA reported that they had first learned of the job 
through a newspaper advertisement ( Ihble 9). Of those five, only one was willing to 
start the job, stay past the first few weeks, and complete the growing season — earning 
rouglily $8,000 in four months. The newspaper advertising requirement appears equiv- 
alent to a large tax on fartners and subsidy for newspaper owners, with essentially no 
betiefit to U.S. farm workers. 

Beyond this, the NCGA reports that it spends roughly $46,000 per year in staff time ex- 
clusively related to required cooperation with the DES on recruiting, hiring, and track- 
ing U.S. referrals. Combined with newspaper advertising costs, this means that the 
NCGA spent about $182,000 over the two-year period 201 1-2012 to recruit U.S. work- 
ers. This exclusively comprises administrative costs at the NCGA headquarters office 
and does not include time spent by farmers to train or replace U.S. workers who leave. 
It also does not include government expenditures in the effort to recruit U.S. workers — 
the time of employees of DES, the U.S. Dept, of Labor, or the North Carolina Dept. 
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of Labor that was spent enforcing U.S. worker recruitment requirements. During tliat 
two-year period, 17 hired U.S. workers were willing to comjtlele the season liable 2). 
Each worked on average 5 months and earned about $9,700, for total earnings of about 
$165,000 across all 17 willing U.S. workers. This is less titan tlie direct cost that die 
NCGA headquarters incurred to recruit the same workers. Given that this recruitment 
cost omits any costs to the farms themselves or to state or local government, this sug- 
gests that regulations on demand for foreign seasonal manual farm labor are a net de- 
stroyer of economic value in North Carolina. 
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Figure 1 ! How' an alternative approach is informative about causal mechanism 

(M) SUmtUtrt! appmitchtfA (ht An aUenuitiiie ttiiimttH'it 




V aim! Af n>prpst*n( naihvand migrant workers. nrspecllHv. Superscripts Sand 1) represent supply anddeiiiiiiul. 
L (S llu* iptanitry of liiLur iirUf/t.'d and ^ U the rat iu of wage lo n‘St*rVe opiluu In ei|Uaffuii l'}. 


Table 1: Overview of Mexican H-2A Workers at NCGA 


Year 

Number 

Montlis/worker 

aont 

0790 

1.1.54 

20n.i 

5002 

1.527 

200*1 

"I'Mi 

1.571 

2007 

5110 

1.797 

2U0K 

.590!) 

5.2.33 

200!) 

0237 

5.031 



5.013 

2011 

017.1 

5. too 

2012 

700X 

5..500 

Mnw 

00.5.1 

5.054 


Nil initer of workirrs shows number of unique IndlvlitUdU siariliigoiicor niofL'H-2A vniploymenr cveiiiii In raoli 
r.iilmular year. Motuhs/worker straws average innnihsofwtukby each UidividuaJ- 'Mean' row covers 20(M-2012. 
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Figure 3: Locations of NCGA jobs, referred U.S. workers, and high unemployment 


(a) AitTrifip vunximrofNCi-iA li-2A Fmphytueut wwi/s /wryetir (worksite) 



(b) Ai/eratie numlH^rof U.a. n'orkers refpnvtl fjerytvir (rpshlencfi), anf1 Dtib offices (circles) 




(c) Average ntteinployntetil rate in '^01 1 (%) 


Alt maps an* dlvidi’d into (he iQO I'oundes of North Carolina- in Mgiire Ji*. »liade of i^ch county shmw liu* average* 
number of 1 1^. workers residing in that county n^lerred by the DES to the NCCAeach year, wlilie yellow circles show 
locations of DBS 'local' offices, exidtuling 'i)tanrh‘ ofTices (It omits the >\^m!nion local olflce l>ei*ause OKS did not 
pnbludi applk'-ation/relcrral data (or that office 2G0&-201 1). North Carolina measures about SBO miles (901 km) from 
east lowest; the aVL*ragt* width of one county is 23.2 miles P7.3kjm. 
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Table 3; Descriptive statistics 



N 

Mean 

S.D. 

Min. 

Max. 

Data by DBS office and inonlU, Jan. 1998 to Dec. 2012 




Year 

IKIWi 

200.3.1)1 

1.32 

1008 

2012 

Montli 

1 lOMti 

«.l!) 

3.15 

1 

12 

Utiemploymeiit (%) 

lOOKO 

7.03 

.3.10 

0.07 

23.75 

Unemployed (.V) 

lUONO 

1722.0!) 

5!)<)0.RS 

05 

59H!)I 

Referrals to NCGA 

lUlKG 

0.10 

0.03 

0 

31 

Hired by NCGA 

1 inst; 

0.1.3 

0.,R0 

0 

31 

Began work al NCGA 

1 insn 

000 

0.51 

0 

24 

Completed work at NCGA 

llllSti 

O.UI 

0.0!) 

0 

4 

Data by DBS office and month, 

Feb. 2005 to May 20 n 




Year 


2007,70 

I,ft5 

2005 

201 1 

New job applications 


34!).I0 

2H4.!)R 

57 

21 1 1 

Total non-agr. referrals 


2171,71 

1352.!K) 

0 

137.50 

Total non-agr. placements 

4iSI 

S7.27 

73.0!) 

0 

751 

Total agr. referrals 

441S2 

4ti.2H 

1 15.30 

0 

2102 

Total agr. placements 

I4,S4 

21.1.3 

02.11 

0 

1022 

Data by employment episode: U.S. workers, Jan. 1998 to Dec. 2012 



Year of job start 

15y.| 

2000.35 

1.11 

100.S 

2!)12 

Monti] of job start 

I.i!l4 

4.6!) 

l.!)2 

1 

12 

Unemployment (%) 

l.s2(i 

7,75 

2.66 

1,37 

10.4N 

Time before work start (mo.) 

iryjr, 

0.,3H 

0.41 

0.00 

5.00 

Time after work start (mo.l 

5>I0 

l.oi; 

1.40 

0,00 

8.51 

Completed job, if referred? 

Iti'iS 

0.04 

0.2(1 

0 

1 

Completed job, if started? 

1^1.) 

0.08 

0.28 

0 

1 

Data by employment episode: Mexican workers, Jan. 2004 to Dec. 2012 


Year of job start 

f.i4;w 

2000.35 

2.02 


2012 

Montli of job start 

til 43') 

5.40 

1.02 

1 

12 

Time after work start (mo.) 

r.l2.i4 

1.50 

2.20 

6.0(1 

11.27 

Completed job, if started? 

0123.) 

0.172 

0.27 

0 

1 


l).S. U'orkerdaia lor 2007 were tioiprrsen.-edbytbeNCGA.Unctiiptoyintfni (%) is average uiieinploymooi rate in Uie 
counties served by e.ac:h DBS oltice. weighicd by sixe of lalHU fun'c; Uneniployed W t is total number in itinsecminliev. 
All >'ariabli5s are shown tniscaled; a scaled version of "new appltcallouii'’ (in ihousamls) bused in 
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Figure 4: Marginal effects of unemployment rate on U.S. labor supply to NCGA (state tolal/year) 
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Table 5; U.S. workers, by unemployment 



Parametric survival estimation 

Cox 

Exponential 

Gompertz 

Weibull 

Prom referral to start date. 




Unemployment (%l O.'Jl.’l’** 

0.9 12‘" 

0.912‘” 

0.91 1*" 

(I).()I25) 

(0.012.'.) 

(0.012.5) 

(0.012.5) 

S I.IM 

1.3?(4 

i:w-i 

l:wt 

From start date to quittiiig/terminatioii (Complete cases only): 


Unemployment (%) 0.972 

0.910” 

0.972 

0.904 

(O.UIKJ) 

(0.0 IW.)) 

(O.OIKl) 

(0.niM2) 

N W3 

.503 

■>03 

503 


corflirioiMs (logrrIailvoUa/Arri fortni- SJaiulard errors In paronflir'Wh. * p < n.iin, ** p < (Mi|, *** 
/» < 0 0(M. “Cox" is llu* setnipiirxniHrh: Cm prupnrtloitn) liinMnU morlH. 
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Figure 5: U.S. workers, from referral to start date 

<a) KupUm-Meitr summtl curw 



(b> Assttcmitm whh ui^empioyinpnt ai n^errwg office 



In llgiirriM*. lines above and below atirvival curve show 95% t onridenee interval. Vedica) orange line shows average 
duration to plauiied start dare (with 95% confidence iium'al). 
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Table 6: All workers, from slarl date to quitting/termination, by nationality 




Parametric survival estimation 


Cm 

Exponential 

Gompertz 

Weibull 

Complete cases 
U.S. worker 

;h.2S’” 

12.22*” 

3.i..5T*" 



(1.7.10) 

(a.osi) 

(1.7H0) 

(1.79(1) 

N 

(ntioi 

(11691 

61691 

61691 

Missing survival times im pitted 
U.S. worker .11. S!)*** 

88..11"* 

82.(8)”* 

32.9.1**' 


(1.89.1) 

(1.689) 

(l.tlf.) 

(1.1.17) 

N 

tilwi') 

61«6.i 

6iw;.'i 

61 86.7 


QaM>grDii|i K \>Yirk«>r& lOi'lfidrnik ()ug Maiivc haMrd form) SuniJanl rrrun iu pan-'niltp^M 

' f> < ri.OS. ** ^ < 0.ul. **' >>< O.UOI. ‘‘Cox"Htt]>4>M'mlp4r4iiiHrk:Ox pmporiiotiitl iia/^nls inu^H. ‘ConipItit'cai^Hsi" 
me obsm'nfiom wiiliout missing nirviv«l iime. 'Impiiied" means missing survival limes modeled asa linear liinclion 
of liow die employment eplMidr rndril (completed. finHl); time from nderral to start; tmeiiiploynu*i)l rati* at the 
referring DliS offitv; dtiti ditinniii*s fur year, month, and year x month (for imnittissing survival times. iiMHlel 

"Rxifcine upper boniid" means that each (/.S. vvorlcer with a missing survival time is assigned the 
siirvlvahlnu* of the aviiage Mexican wuifcet with the same )ob outcome (eompleunj. quit. Kn'di wtio stiirtiHl work in 
(he same inontlt ol the same year. 


Table 7: Missing observations on outcome and duration of work 



U.S. worker duration 

Mexican worker duration 

Not missing 

Missing 

Not missing 

Missing 

Outcome; 





Completed 

(17 

1 

76.507 

(1 

Quit 


IIVJ 

22JS5 

0 

Fired 

31 

7 

2461 

1 

Unknown 

0 

Hi 

U 

126 
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Fraction not qurtting/terminated 


i4 
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Figure 6: U.S. & Mexican workers, from start of work to quitting/termination 
(a) Kaf}Uw'^Mer summt atn'rs 



01 23456789 10 11 12 

Time since start of work (months) 

US; Complete US: imputed Mexican 


(b) AssodaUnii ntlih n‘fprrintio^kf*<U.S. complpieatstts) 



105 


nlEJJ-nF.CTOri f)KF.If;N lAIMJIIONN.M IVF.I.MPl.OVMI.N'r 


Table 8a: Rough esiimalcs of the marginal revenue product (MRP) of manual labor 


Crop 

Cucumber 

Sweet potato 

Tobacco 

Year 

2002 

2013 

2002 

2012 

2009 

Revenue/acre ($) 

•2UU).(J0 

2.325.00 

2037.50 

3375.00 

■1050.00 

Non-labor cost/acre ($) 

HUB. 17 

1108.20 

1-185.82 

i(;or...5(> 

2027.05 

Hours/ acre 

SO 

80 

50 

50 

00 

Revenue/acre/ hr ($) 

•iojO 

20.0(1 

52.7.5 

tl7..50 

07.50 

Non-labor cost/acre/hr ($) 

lU.OK 

M-00 

20.72 

33.03 

43.80 

tabor cost/acre/hr ($) 

IU..j4 

I3.,58 

10..54 

13.58 

13.08 

Cost fraction 

n,.ii 

0.18 

0,2li 

0.20 

0.23 

NCGA wage/hour ($) 


0.70 

7.53 

0.70 

9.34 

Short run, zero subsbtution (Leontief) 





MRP/hr/acre 1$) 

2ri,.'i0 

2000 

52,7.5 

07.50 

07..50 

Multiple of wage 

3,:rtJ 

3,00 

7.01 

0.90 

7.23 

Long run. unit elasticity of substitution (Cobb-Douglas) 



MRP/br/acre (*) 

13.0.1 

1 l.tH) 

13.81 

10.20 

I.5..52 

Multiple of wage 

1,73 

l..|.| 

1.83 

1.00 

1.00 


aa' ri'pr^M•l)Ullv^ forNurih Cafollna.dHdlli<d irii’thuilaitiisOLjn'<« given di A|)pi'iidU 
A.^ 't1iesecn>(t.s are ilie must ituininoit ixi NCX^ fanns. ofieti grmvn on the same farm. Niimhers for 
cticiinibcfsanil lobat-co ate for pickling aiaitnl>rtsarKi nianiut-harve^t tobacco, n-spectively. 'Libor brio refers 
n;i'li»lvvty to unAkillinJ tnaimal labor for harvest aiui some planttng, but ikjI io pat Icing or iiiorr sjcilletl work lUirb a.s 
inachiiirrv operaiiou or supervision. 


43 





106 




Table 8b: Rough estimates of statewide US job creation by 7,000 FI -2A workers 


Short run 


low high 

MRP multiplier 1 0 

Total wage bill ($m) 7),7 7'1.7 

Revenue product ($m) 1)8.1 

lobs multiplier 3..V27 l).527 

US jobs created in NC 28 Ul 1200 

H-2A workers per US job 2.2 1.5 

Output multiplier l.t>57 l.(>57 

Effect on NC economic output iSm} S405 S7 !2 


Long run 
low high 

2 U 

7'l,7 71.7 

MO.'l 221.1 

0.527 3..)27 

l'12;i 2125 

l.li 2.0 

1.057 1.057 

S2I« 15271 


t-igUK‘5 Hn* for7.(KH) H-2A workers per yeur. Toia) bill Tor all NCr;A H-2A workers asMtnies itionihs mirk for 

average M-2A worker, ai approxiiiiiUelySOhrs/wk: 111115 S9.70/hr x I lOOiirs/yr x T.PUU (voi1terszS7'l.7in. tscaiewide 
IlSjolisaiiij output tnuliiplIrrsfrotiiliSDuieau oi Ettmomli-Ajialyals IPMS li mkhIi I l'iy|)el' (giiorlitgwoikera 
ex|}endiii)res);deiaiJ» In A^)peiKitX4Uh5eciinttA.JI. 


Table 9: flow U.S. applicants learned about job 



Year 

2011 2012 

Total 

Division of Employment Security 

1S6 

227 

383 

Friends or Family 

24 

40 

64 

Newspaper 

4 

1 

5 

Dept, of Social Services 

0 

4 

4 

Disaster Relief Fund 

0 

1 

1 

Division of Veterans Affairs 

0 

1 

I 

Employer 

0 

1 

I 

No answer 

2 

1 

3 

Total 

186 

276 

462 


111 301 1 the survey comprises tliuse workers ivlto were InliMlly himl and did not drop oui of ibr hiring process before 
rlie sum*y was adminisiered G-15 were iniilttlly offered the job. 163 slarii'd work). In 2012 the survey covers all wlio 
were hired plus a iiutnbet who were olfenid the }ub but did nui accept <213 were hired 1 43 started work) 
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Appendix: Data Sources and Background 

A. U.S. job creation in Norili Carolina by value-added arising 
from H-2A manual farm labor 

A. 1 . Production functions 

III lh(* (Uiliniatt's of labk' Ha 1 ust^ two difTart^nt assuinptiniis on Uie (orin of farms' produc- 
tion luntiion. I’or the lixod-proportions production function, A/ ^ • wfiere Y 
is nw(‘nu(t/hour/arrc. for Itio constant (unit) elasticity of substitution production lunclioii. 
M I wliero k is ifu* cost fraction of manual harvi'si labor. 

A.2. Marginal revenue product (MRP) of North Carolina manual farm labor 

Otcuinhers (pickling): Data on rovenuc/srason/atTo and cosis/stiason/acrc (witiioui manual 
harvosling ^ planting labtjr) for 2h02 come fnim I*. Estes, J. Schultheis, and H. Sampson (2002), 
"rucumtieis, Pickling; Lsi, r<ev(*nue, Operating Exp , .\nnual ()wn»*rship I’.xp,. and Net U(*v- 
enue Pt^r y\cre'', Oepl. of Agricultural and Itesourcr I'.conomics. Norllt Carolina Slate Univ. 
(AflH/N(]SU): and for 2013 come from (i. Hullen and A. Thornton (2013). "Spring Cucumber 
for l^ckles — Irrigated: HsUmaled costs pt^r acn*, 2013*’ AKE.aiul l>^pt. of Morticuitural Sciences, 
NC.su. Approximate w*irker-lumrs/sea.son/acrP for low-skill matuial harvirst labor Is from Prof, 
DaWd M. Nagel, nxtension Profe^ssor in the Dept, of Plant and Soil Sciences. Mississippi Stale 
Uiuversiiy. personal communication lanuary 15, 2013. He Is the author of IXII. Nagel (2tKfO), 
CUinnnif.rcinl Pro/iuction ofCncuml*eri In Mississippi, Siarkville. MS: Mi.ssissippi State Univer- 
sity [-xtension Service. 

Sweet potatoes’. Data on mvenuc'/season/acmand cosls/scason/acre(witJioul manual haTA'esl- 
ing^ planting labor) for 2002 come from E-Psuis. I.Schulthois, and II. Sampson (2002), "Swi’ei- 
polaUu?s; |•s^^nlaled Iti-v.. ( )peraling Kxpeirses. Annual ( Ivvnership P.xpenseN. ami Net Itetuni Per 
Acre”, AUH/N(.'SU; and for 2012 from C. HuUen (2012), Sxvi'J'I Poiaio -2012: Ksiimaled ( -osis 
Acre. 2012, AHI*7N(\Sll. Kstimaieil worker-hours/scason/acre for low-skill manual harvest and 
planting labor is from W. Ferreira. (201 IJiSwivi IHuatoos— for liesli market, in igaled: I.siimaied 
( iosis and Hciurns per Acre, ICingstrtH*, SC: Clemson University (Cooperative Extension Service: 
and from D. I’arvln, C. Wakl«*n, ;tnd B. Graves (20t)0), Estiinaterl lyjsts and Returns for Sux^et- 
potatoes in Mississippi, Starkvilie, MS: Olfice of Agricultural ('ommunicalions; Mississippi State 
Univ. Division of Agriculture. Pon'stry. and Veterinary Medicine. 

Tobacco: To estimate typical revenuc/season/acre I lirst lake average yield/acre in North Car- 
olina for the years 2(KtH (2,3*10 Ib/acre) and 2010 (2,123 Ib/acre), i.e, roughly 2,250 lb(acre (A.B. 
Brown el al. (20111, Ftue^Cureii ToLhicco Guide 201 J, Kaleigh, NC-: North Carolina State Uni- 
versity. p. 7), and multiply by the average price receivtnl lor all stalk positions (approximately 
$l.R0/lb in 2009, (bid. p. 8) to gtu approximate mvejiuc/season/acre of $4,050. Ilslimaled 
costs /s(?ason/ acre (without manual harvtfsling & planting labor) an' fntm G. Bullen and 1.. 
l islier (2012). Tlue-t uifftl loharco I (and Harvi'si 2012: Odmaind I'osis pei Acre, 

2012, AitF7NCSU. (Note that N<;^U also publishi» icibacco budgets for 2009 but they are for 
machine-harvested tobacco; the only current, recently publisltod hand-harvi^i tobacco bud- 
get frnm N(^SU is from 2012.) 

VVrtgPs and tnaiuiat labor costs: The 2012 and 2013 NCXJA wage of $9.70/hr is from the NCGA and 
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public records at (ho U.S. l)c'pl. of I abor Foreign I -abar Cortihcalion Onler. The 2002 and 2(H)M 
wagesare Iho North (^aroUna-sptxrifir “Adverse Effwl Wage Hale" I'lxecl for e^icli year by Ihe U.S. 
l]>«pL of labor's Oflice of Foieign 1 abor C'erlificalion and published in FefiemJ Register. Tlie 
employi'r's full cost of manual I I-2A workers' labor is esiimaied at 1 .4 x wage, in acconlance 
with N('GA estimates. The additional costs are primarily for housing, transporting. e(|uipping. 
and training workers. 

A. 3. U.S. jobs multiplier 

The Bureau of Hconomic Analysis at the U.S. Dept, of Commera' built die Hegional Inpm- 
( nnpui Modeling System iUIMS II) to create estimates of how local demand shucks aflecl gross 
output, value added, earnings, and employment in regions of tire United States. RIMS II esti- 
mates two types of employment multipliers for economic sliocks in the “(^n>p and y\nimal f^ro- 
duciion" subsector of tlit' "Agriculture, forestry, fishing, and hunting" sector lype I mullipiiers 
omit die effects of lu)Ust?hold spt*ndlngby all workt^rs: lype It multipliers include thcsi? effects. 
With the relevant rt^ion limited to the state of North c:arolina, the type I inuldplier for shocks 
to this subsector is B.r)27 and the IVpe II multiplier is l.'I.Hl.S. Fhis multiplier “represents the 
total change in number of jobs that occurs in all industru^s within the stale for each additional 
million dollars of output delivered to Final demand by the seliH^ted industry." 

The jobs elTeci e.siimat(Hl In this way is very different from popular estimates of the number 
of jobs’ supportisl by" manual laborers, which do not typically take into account the ability of 
workers to Find other jobs If thttir cummi jobs were to be tdimiiiated. Instead, the KIMS 11 jobs 
multiplier estimates the number of jobs in all sectors of the entire state that are caused to exist 
by a given change in Ihe economic acdxity happtming within one sector, including (he ability of 
workers wito lose iht^ir jobs (o lind other jobs. It estimates die eiTt'ct of economic change on the 
total pool of all jiibsavailal^le to any individuals, not Ihe cffi'ct on the current jobs of parliciilar 
individuals. 

I he HIM.S II lype I multiplier for state.ouiput us»h1 in lable Hh is l.tis?, and die corresixinding 
lype I) multiplier is 2.13^. The output multiplier "repn^eni.s the total dollar change in output 
that occurs in all industries within the state for eacli additional dollar of output dt'livered to 
Final demand by the selected imlusiry”- 

B. Other data sources 

All data on U.S. workers ixTerred to and hired by the North Carolina Growths Assodaiiun 
(N('GA), iuid on Mexican workers hired by iht* N(^<»A, were provided by ilie NCCiA.^’ Data on 
oflia’.s-' wert» disseminated in the inontlily editions of Employtnent Sendees and Unem' 
ploymentJnsurnnce Operations published by the l•mployme 1 lt .Security (Commission of Norili 
(!arolinn, l,abor Market Infomiation Division, I-mploymenl Services and Unemployment In- 


*^6 growers in Ihe data arc listed as being Im-alcd in “Ashu/Altegheny’' (‘ountry. Ihey are assigned to 
Ashe county, since ihe data contain far more growers diat anM>nly in Ashe than ordy in Alleghttny. 64 U.S. 
workers in the original data were rcfem^d by an agency oul.sidc Norih t amlina; most ofthe.se 145) are from 
Puortti Kirn, 'niey art* ignorcd in this analysts. 

Division of Hmpinyfneni Security (DF.S) at the North t'.ar<illna Dept. f»f Commerre was known as 
ihe Hmploymem Security Commission (ESC) until November 2011, and is siUI ('oiniiionly referred to by 
(Ills name. 
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surancc Rnpoiiing Uiiii. Ironi l-rbruary 200S to May 201 1. ' Rslimat(*s ol ihnsizo of iho labfir 
force and nuinbt?r of unomployod personji in each North Oarolina county arc from the U)cal 
Area llriiMnployirn’nl Statistics (lAUS) database at ihn [)HS, which cri'ates its (^tirnalus hHS(^d 
on two souaos of data from the U^. Dept, of Ixtfxir Bureau of Libor Statistics: the Cvnn'ni 
I mpl(}vnicnt Slaiislics (CES) and the Quarterly (Uaisus of i rnploymciu and Wagj's (Q(dAV). 
Their method lor ert^ating a)unty-lev(!l unemploymcMU esiiniaie^ is described in Bureau ot la- 
bor Statistics (200B), l^ciil Area Unemplovinmi Statistics: Lstiniation Methoilology, U.S. Dept, 
of l^bor, accnssrHl Jan. 24, 2013, 

I'or each inonili. couniy-levc'l data were resolved to DES office-level data as follows. • first, only 
one county ((tuillord) has more than one ni-.S office (Grc^Misboro and I ligh l\)ini). I hese two 
olfic(::s were treated as a single uffice, comprising the total applications, nTerrais. and place- 
ments for the two oflicos in each monili. vSccond, 14 offices each serve more llian one county.* ^ 
(n lh<?se cases. couniy*l(?vel data on number of people in the labor force and number ol people 
unemployi’d vvert* totaled across counties served by each DES oflice, then divideil to achieve the 
office-level unemployment rale?. 1 inaJly, the Warrenton DliS office is igiinrcxJ bc'cause the DES 
did not publish application, referral, and placement statistics for that office, between 1 ebruary 
2005 and May 2011. 

C. Regulalion of demand for immigrant labor in other countries 

Canada's u’lnporary work visas roi|uin‘ a "labtjr market opinion" Irtmi Human Ri^tiurci^s arul 
.Social l>veIopmeni Canada that ''thereisni^('.anadianor pi^i maneni resident available*, while 
skilK'd’W<»rki*r fiei manent visas are only allowed in certain occupations. United Kingdom em- 
ployers recruiting foreign workers for some skiller! occupations — those tun on a list tieemed in 
’shortage" by the governineni— must first actively recruit and hin' any available I IK workers 
under the ReMtieni Inboui Maikel Test requirement. France has a similai system: Unless a 
sklileil uccupalirrn is in shrirlagtt (“eri tensiofr), employers must first prove that they have been 
unable to recruit french vs'orkers, while in Germany various vv'ork visas require a similar i(?si 
(Vorrmigpru/wig). In Australia, prospective emplo^’nrs of Ixtlh skilled and seasonal unskillcKl 
foreign wnrlo*rs must oliei the government ''evidence of the. idToris made to recruit from the 
local labour nuirknt" 


^Ai die timcM)! writing, no earlier <irtaier editions wen* piMled by (he DHS ai www.ncesr.eoni. 

•filorea UES"onice‘ refers toalocalol^licc, nota branchoirice- DESpublishirsai^fiiicaiion. rtderral, and 
placenii^nl data by local oITtce only, whea* (he data for each local ofrice include data for any brancli oflice 
dial maybe linked lo that local oflice. 

^^/Vshiwille office serves Buncombe, Madison; Edenion office serv'es (lliowan, (iali's. I^rquimans. 
lyrrell, Washington: Eli/.abcih City office serves (.Isunden, (Currituck, Pasquotank; forest City office s<?rves 
Polk, Hutherford: Hendersonville oftice serves Henderson. Iransylvania: Kinston office serve-s CirKene, 
Lenoir; Murphy office serves rjierokw, fUay, Graham; New Bern office serves Grav»?n, lones, Pamlico; 
Iteid-sville office .starves Caswell, Rockingham; Roanoke Rapids ofiice serv(>s Halifax. Nonhampion; Rocky 
Mouni (iflice serves EdgecoiiUn*, Na.sh: \Vaslungion office serves Beaufori. Hyde: VVilliaiasion ollice serves 
Bertie. Marlin; Winsltm -Salem office serves forsylh. Stokes. 
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Mr. Wicker. It is critical to get this public policy right. Our U.S. 
Farmers cannot afford and many will not survive another policy 
failure like 1986. 

The H-2C program will provide a fair, predictable, efficient, and 
affordable process for employing workers in agricultural jobs. 
Farmers and farmworkers want to comply with labor and immigra- 
tion laws. Congress should pass the Agricultural Guestworker Act 
so they can. 

Thank you, and I look forward to your questions. 

Mr. Gowdy. Thank you, Mr. Wicker. 

[The prepared statement of Mr. Wicker follows:] 

NORIH (7\R(]JL,INA ^^R()W:RK 
A^SCKIAIION INC. 



Hearing before the House Committee on the 
Judiciary' 

Subcommittee on Immigration Policy and 
Enforcement 


H.R. 1773, the "Agriciillunil Guestworker Act" 


2141 Rayburn House Office Building 
Tliursda) . .May I b, 20 1 3 
I'oiOO A.M 


Teslimony of H. Lee Wicker 

North Carolina Growers Association 
Vass, North Carolina 

Good afternoon Chairman Gowdy, Ranking Member Lofgren and Committee 
members. I'm Lee Wicker Deputy Director of the North Carolina Growers 
Association In addition to my position with NCGA, I am also a member of the 
Board of USA Farmers, the nation's largest organization representing 
agricultural guest worker employers. NCGA and the USA Farmers Board 
support Chairman Goodlatte and the cosponsors of this legislation In their 

1 
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efforts to provide agrioulfufe with a guest worker program that provides 
reiiable access to much needed farm labor. Their ideas for reform offei a 
balanced approach to address the many problems that plague the H-2A 
program and farmers, including too much paperwork, too much 
bureaucracy, too many regulations and tod much frivolous litigation. Thank 
you for holding this hearing on a critical issue for iabor intensive Agriculture. 


As the largest H-2A Program user in the nation, NCGA currently has 750 
farmer/members that will employ more than 7500 H-2A workers and many 
thousands more U.S. workers this season. With more than 10% of the total 
agricultural guestworkers employed nationally, NCGA has been the largest 
program user for more than 15 consecutive years, I am proud of the growers I 
work for because they strive to be the most compliant farmers in the nation 
when it comes to the various state and federal tabor, employment, worker 
protection and immigration laws. 

In previous hearings on this topic I've highlighted the chronic problems of the 
curferit H-2A program that undermine farmer confidence and: make hiring 
illegal workers a better option: H-2A is expensive, overly bureaucratie. 
unnecessarily litigious, and excludes some farms and activities; . 

The measured reforms in H.R. 1773 go a long way towards solving the most 
onerous flaws in H-2A and creating a guesfworker program that all agricultural 
producers can utilize. This proposal is evidence the 'u.S. can have a workable 
farmworker program that treats workers well and carefully balances the critical 
elements of worker protections while promoting economic viability. 

This bill makes significant reforms to the prohibitive program costs associated 
with H-2A and the new H-2C program makes additional improvements in other 
important areas. The bill provides for a realistic market based prevailing wage 
as a floor that surpasses the Federaf mihimum wage. It also authorizes piece 
rate pay systems on top of the super minimum wage to promote higher 
earnings as a financial reward for increased worker productivity. The new 
program allows farmers and farm workers who benefit from working together 
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in the program to share in the program costs and it offers a structured 
portability process enabling workers to move from employer to employer. 

importantly, the bill creates a streamlined legal dispute resolution system to 
solve arjy farm worker complaints quickly and efficiently, and makes farmer 
and worker obligations clear and understandable. These improvements will 
provide a viable alternative to employing illegal aliens and will give farmers 
and workers confidence they can participate in the H-ZC program 
successfully 

This legislation maintains the long standing protection of giving American 
workers preferential consideration in obtaining farm jobs by requiring farmers 
to solicit and hire U.S. workers through the local employment service for 30 
days before the jobs begin - prior to any foreign worker being employed, in 
addition, this bill enables farm workers currently employed on farms without 
proper legal status to come out of the shadows and continue their 
employment legally by waiving the 3/10 bar under current law. 

The bill maintains valuable employee benefits and critical worker protections 
for domestic and foreign workers like: continuation of a minimum hours work 
guarantee, mandatory workers compensation insurance coverage, or state 
law equivaiGnf, for workplace injuriGS, and promotes the employment of US 
workers by raquiring non-seasonal ag employers to pay an additional users 
fee for administration of the new program. 

The bill aHow,s farms that currentiy provide housing to continue offering it as a 
worker benefit but doesn't prohibit farms without housing from participating in 
the program. It requires comprehensive recordkeeping and reporting 
obligations similar to current law. On average, I estimate the wage and 
benefit package associated with this bill will cost NC farmers, $10-S12 per 
hour. If that is the total cost of the program and those total costs remain 
predictable and reasonable, then this is a viable alternative to the current 
program and I think most farmers across the country could use it. 

It should be noted that the proposal imposes a robust enforcement regime 
and maintains a strong penalty structure for violations and .severe penalties for 
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gross material vioiations with oversight and enforcement authority explicitly 
provided to U3DA. Ail the economic benefits and worker protections in this 
bill will provids workers who accept these jobs assurance they will enjoy a 
higher wage and benefit package, a safer work environment, and quicker 
resolution of their grievances than if they work on U.S, farms illegally. 

It is clear there is bi-partisan bi-oameral consensus that our nation needs a 
modern and flexible future flow ag guestworker program. This H-2C proposal 
encom, basses many elements of the Senate Gang of Eight ag proposal such 
as: 

• streanilitiing the aUcislaii'nu based application and havdrtg the pntgrdrn .idnimtsleicd ry 
UsDA 

9 eliiYjinatiisn. ot ibe lanece^sary nitcl d.srvptive ntic" from the (i-2A program 

• elimmaiion ot the yspernsn'e and viiiuailv 'tvorthJess prescnoiive newspitper 
ad.vertmeiii«nts required by H-2A. 

• iL'kliKtion 'M ihe piohibitixe I'vcrhead cosis of Uie cuiTenl program through savings on 
iPdiisportaaon. subsistence emd visa fees 

• opentiig tfc mograui to all sectors Of agaculi.uc. includitig somu K-od proCcS'iiiHg 

• authorizing longer i.enxi visas, when needed, to respond lo evolving ag production 
practices and newly covered sectors 

• erjhhng current vmctfHuniemed workers .. means to obtain legal, status atiJ kec’^ wocKing 
in agiiculturc 

• H'rovides for ho'h at will aiidrontiaci^tMe agieemcnta under the iiev, piogran in allow 

wi„fken. and grt»v\ers to decide for ihemseives what works hc^t 'n certain 

sectors an ditrerent parts of the enuntrv' 

• provides portability so that workers have the ability to seek additicma! and-'or aiiurnative 
. ag. w'oik tipporlUTUlies in the .famt w'ork; marketplace 

Although the 750 farmers of NCGA are strongly opposed to an arbitrary cap in 
a new agricultural worker program, we acknowledge that the 500.000 per year 
worker cap in the H-2C program is far more reasonable than the woefully 
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inadequate 112.333 annual cap currently m the Senate bill. Farmers prefer 
the program be uncapped to avoid devastating economic losses that will 
generate unprecedented farm bankruptcies when crops are lost because 
partisan poinical systems and administrative processes will never react quickly 
enough as crops ripen then rot, market opportunities are missed, contracts 
wit.h customers go unfilled and are subsequently lost, and consumers are 
forced to pay higher prices while their plates have fewer healthy fresh fruits 
and vegetables. 

White H.R, 1:773 is not perfect, the NCGA Board of Directors, all farmers using 
the current program, voted unanimously to support this proposal and hopes to 
see some improvements and minor adjustments made as the bill makes its 
way through the legislative process. It offers great employment opportunities 
and provides growers with a program that is substantially more predictable 
and user friendly than H-2A. The delicate balance in this bill between 
program improvements for farmers and worker benefits and protections, 
represents a win for farmers, a win for farm workers and secures a safe food 
supply for Americans into the future. 

Passage of H.R, 1773 vvili save and help create more jobs for Americans on 
the farm and off. 

I applaud Chairman Goodiatte and this Committee’s leadership on this issue. 
There is no time to waste; the House should pass this legislation as quickly as 
possible and send it to the U S. Senate for passage. 

As our nations long term food production and supply hang in the balance. 
Congress has a historic opportunity, indeed an obligation, to provide a future 
flow program for .agriculture. It is critical to get this public policy right Most 
U.S- farmers cannot afford and many will not survive another 1986 type policy 
faiiure. 

The H-2C program will provide a fair, predictable, efficient and affordable 
process for employing workers in agricultural jobs. Farmers and farm workers' 
want to comply with labor and immigration laws. Congress shouid pass the 
Agricultural Giiestworker Act so they can. 


Mr. Gowdy. Mr. Gaddis? 

TESTIMONY OF CHRISTOPHER GADDIS, CHIEF HUMAN 
RESOURCES OFFICER, JBS USA HOLDINGS, INC. 

Mr. Gaddis. Mr. Chairman, Members of the Committee, thank 
you for this opportunity to testify on H.R. 1773. 

My name is Chris Gaddis, and I am the human resources chief 
officer for JBS USA. JBS, USA has approximately 60,000 employ- 
ees in the U.S., and I did a straw poll; I believe we have facilities 
in all but 5 of your States. 
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My remarks today are on behalf of JBS USA, but they are also 
on behalf of the Food Manufacturers Immigration Coalition, a 
broad coalition of the leading meat and poultry processors and 
trade associations, including the North American Meat Association, 
the American Meat Institute, the National Chicken Council, the 
National Turkey Federation, the National Cattlemen’s Beef Asso- 
ciation, and the National Pork Producers Council. 

We thank the Chairman and his cosponsors for the introduction 
of H.R. 1773 and for its constructive attention to an essential com- 
ponent of immigration reform, addressing the labor needs of U.S. 
employers and also the sources of such labor. As we see it, for re- 
form to be meaningful, we must reckon with the needs of U.S. em- 
ployers for less-skilled labor to work jobs that, due to various cir- 
cumstances, go unfilled by U.S. workers, and we must address doc- 
ument fraud and identity theft. 

To begin, we support the definition of, quote, “agricultural labor 
or services,” unquote, contained in this bill. We believe it important 
that the legislation recognizes that all activities required for the, 
quote, “preparation, processing, or manufacturing of a product of 
agriculture for further distribution,” unquote, are an essential in- 
gredient in the agricultural labor equation. These activities, which 
include the preparation and processing of animal protein products 
for further distribution in the food chain, are a critical second step 
in the food supply chain by which our companies feed the United 
States and the world. 

We also support the bill’s provision of 36 months of uninter- 
rupted stay for H-2C workers who obtain positions in agricultural 
manufacturing. The positions we offer are permanent, full-time, 
nonseasonal jobs. After an initial probationary period, our employ- 
ees receive full benefits, including 401(k). The 36-month stay period 
is the minimum necessary for our companies to invest in the train- 
ing of a new employee and then to reap some benefit prior to the 
employee needing to leave the country. 

And we note that the legislation only provides for maximum sub- 
sequent periods of stay of 18 months and does not allow H-2C 
workers to bring spouses or minor children with them. We encour- 
age the Committee to reconsider these restrictions when comes to 
agricultural manufacturing and look forward to working with the 
Committee further on this topic. 

Next, we commend the bill’s sponsors for taking a practical ap- 
proach to dealing with labor that is presently here in unauthorized 
status. By granting eligibility for H-2C work to any person phys- 
ically present in the United States on the date of the bill’s intro- 
duction, the bill recognizes the unlikelihood that this population 
will be removed involuntarily, it maximizes the pool of persons who 
would qualify for H-2C status, and it avoids encouraging unauthor- 
ized migration by people who may read the bill from afar. 

We also note that the bill contains various requirements that 
protect rights of U.S. workers vis-a-vis H-2C workers and the 
rights of H-2C workers vis-a-vis prospective employers. This was 
covered in greater detail by Mr. Wicker. The companies in our coa- 
lition want to be very clear: We do not want to be associated with 
a program that would facilitate or allow improper treatment of do- 
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mestic or foreign workers, and we therefore commend your direct 
confrontation of those issues. 

Last, there is an essential ingredient to immigration reform — 
Julie Myers Wood was here earlier. I have often heard that politics 
makes for strange bedfellows. JBS USA, in 2007, acquired Swift 
and Company, which in December of 2006 was the subject of the 
then-largest worksite enforcement action in the history of the De- 
partment of Homeland Security. At that point in time, Julie Myers 
Wood was the director of ICE. Over the last 3 years, Ms. Wood has 
done an incredible job on behalf of JBS as a private consultant, 
bringing us from where we were into the IMAGE program. JBS has 
the benefit of the size and scope to bring someone like Ms. Wood 
in. So I commend this group’s addressing not just E-Verify but also 
trying to get their arms around identity theft in greater detail. 

In conclusion, the Food Manufacturers Immigration Coalition 
thanks Chairman Goodlatte and this Committee for taking an im- 
portant step forward in the immigration reform process in the in- 
troduction of H.R. 1773 and its consideration of Congressman 
Smith’s employment verification legislation. We understand that 
the road to effective immigration is not a straight line, but we be- 
lieve in and appreciate the important steps taken by this legisla- 
tion. 

Thank you. 

Mr. Gowdy. Thank you, Mr. Gaddis. 

[The prepared statement of Mr. Gaddis follows:] 
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House Committee on the Judiciary 
Subcommittee on Immigration Policy and Enforcement 
Hearing on H.R. 1773 

Testimony of Christopher Caddis, Chief Human Resources Officer 
JBS USA 

May 16, 2013 


Mr. Chairman and Members of the Committee, thank you for this opportunity to testify today on 
H.R. 1773, the Agricultural Guestworker Act of 2013. My name Is Chris Gaddis, and I am the 
Chief Human Resources Officer for JBS USA. JBS USA employs approximately 60,000 people 
in the United States and is a division of JBS S.A., the largest animal protein processor in the 
world, with over 120,000 employees globally. My remarks today are on behalf of JBS USA, and 
also on behalf of the Food Manufacturers Immigration Coalition, a broad coalition of the leading 
meat and poultry processing companies and a variety of trade associations including: the North 
American Meat Association, the American Meat Institute, the National Chicken Council, the 
National Turkey Federation, the National Cattlemen’s Beef Association, and the National Pork 
Producers Council, We thank the Chairman and his cosponsors for the introduction of H.R. 1773 
and for its constructive attention to an essential component of immigration refonn - addressing 
the labor needs of many U.S. employers and the current sources of such labor. There is no 
question that immigration refonn will not be successful unless we reckon with: (i) the needs of 
U.S. employers for less-skilled labor to take positions that often go unfulfilled by U.S. workers; 
and (H) those persons who are present in the United States in an unlawful status who attempt to 
fill these positions by engaging in document fraud or identity theft. 

We believe this legislation contains a number of positive features, and we wish to comment on 
specific provisions of interest to the animal protein industry. 

Definition of Agriculture 

We support the definition of “agricultural labor or services” contained in this bill. We believe it 
important that the legislation recognizes that “all activities required for the preparation, 
processing or manufacturing of a product of agriculture . . . for further distribution” are an 
essential ingredient in the agricultural labor erjuation. These activities, which include the 
immediate packing or processing of raw agricultural commodities, and the preparation and 
processing of animal protein products for further distribution in the food chain, are a critical 
second step in the manner by wdiich our companies feed the country' and feed the world today. 

By recognizing this fact, the legislation updates legal definitions that were last revised in the 
1930s or 1950s, Much has changed in our industry in tlie intervening decades, and much has 
changed globally: the US and global population has increased exponentially. The resulting food 
supply chain has developed and evolved in a parallel manner. This definition recognizes the 
realities of 2F’ century agricultural labor and services, and the drafters are lobe commended for 
that advance. 


7832790-v2\WASDMS 


1 



118 


36-Month Stay . 

We also support the bill’s provision of 36-months of uninterrupted stay for H-2C workers who 
obtain positions in the preparation, processing or manufacturing of an agricultural product for 
further distribution. The positions we offer are permanent, full-time, non-seasonal jobs. After an 
initial probationary period, our new employees are eligible for full benefits , including a 401(k) 
program. Many of our beef, pork, and poultry plants are unionized, and we have a constructive 
relationship with organized labor, including the United Food and Commercial Workers Union 
(the UFCW). Our companies expend, on average, between $12,000 and $15,000 to train a new 
employee to become productive, and the training period usually takes between four and eight 
months. The 36-month period of stay is the minimum necessary for our companies to invest in 
the training of a new employee, and then to receive some return on our investment before this 
person would be required to leave the country for six months. The initial 36-month period of 
stay is critical. 

We note that the legislation only provides for maximum subsequent periods of stay of 1 8 
months, and does not allow H-2C workers to bring spouses or minor children with them. The 
touch-back requirement also raises logistical issues for our member companies. We would 
appreciate your reconsidering these issues, including whether the touch-back period could be 
shortened for second and subsequent employment terms with an agricultural manufacturing 
employer. We think the characteristics of this flow of labor are different from the classically 
transient, temporary guestworker. Because the U.S. agricultural economy has evolved over the 
decades - as 1 described earlier in my testimony — so has the nature of the migratory flow of 
labor that has provided some of the required labor. As a result, longer subsequent periods of 
stay, and some prospect for unification of immediate family members, should be provided, for 
H-2C workers fulfilling the positions that are more permanent in nature. We look forward to 
working with the Committee on this topic as the bill is further considered. 

Date of Enactment Eligibility . 

We commend the bill’s sponsors for taking a practical approach to dealing with the labor that is 
presently here in an unauthorized status. By granting eligibility for H-2C status to any person 
physically present in the United States as of the bill’s introduction - April 25, 2013 - the bill; (i) 
recognizes the unlikelihood that this population will be removed involuntarily, (ii) maximizes the 
pool of persons who could qualify for the agricultural labor or services definition, and (iii) avoids 
creating an incentive for increased unauthorized migration by people reading the bill in a foreign 
country. We think this approach strikes a reasonable balance between enforcement priorities and 
labor-force requirements. The Senate legislation is already being criticized for setting its 
legalization cut-off date at December 31, 201 1. This bill wisely avoids some of those issues. 

U.S. Workers and Wattes and Workim; Conditions 

We would like to comment on the complex topic of wages, working conditions, U.S. worker 
recruitment, and related issues. The legislation contains requirements to; 

• Recruit for U.S. workers before seeking H-2C workers; 

• Prevent displacement of U.S. workers by H-2C workers; 
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• Provide equivalent wages, benefits and working conditions to U.S. workers and H-2C 
workers; 

• Provide prevailing wages to H-2C workers; 

• Guarantee that at least 50% of the work offered in an H-2C contract is provided, 
notwithstanding other economic factors; and 

• Allow H-2C workers to change U.S. employers that offer positions within the definition 
of “agricultural labor or services.” 

These topics, taken together, address the major topics on which previous guestworker programs 
have been criticized. The companies in our coalition do not want to be associated with a 
program that could facilitate or allow improper treatment of foreign or domestic workers. At 
JBS and our affiliate. Pilgrim’s Pride, wages and working conditions are critical topics that we 
fully and thoroughly negotiate with our constituent unions. Our coalition has been working with 
the UFCW on immigration reform topics, and we do not want this legislation to become a 
vehicle for discord on the issues that we have been able to resolve at the bargaining table to date. 
We commend the bill’s drafters for ensuring that these important issues are fully considered in 
the H-2C process. Reasonable people can disagree on the proper wage or benefit result, but there 
are private sector and public sector processes in place to resolve these questions. We imagine 
there will be significant comment on these topics as the Committee further considers H R. 1773, 
but we note that the issues are resolvable, and we pledge to play a constructive role in 
contributing to their resolution in the legislative process. 

Concerns about Worker Verification . 

Employment verification is an essential ingredient to immigration reform - particularly because 
identity theft defeats the current electronic systems in place. This issue is addressed in 
companion legislation, H.R. 1772, on which we are submitting detailed testimony, and 1 
encourage the Committee to review it. 

Conclusion . 

The Food Manufacturers Immigration Coalition thanks Chairman Goodlatte and this Committee 
for taking an important step forward in the immigration refonn process through the introduction 
of the H-2C legislation, and through its concurrent consideration of Congressman Smith’s 
employment verification legislation. The Coalition supports effective and meaningful 
immigration refonn, and we understand that the road to such refonn is probably not a straight 
path down a four-lane road. We appreciate the important steps forward taken by the legislation 
under consideration today. 
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ATTACHMENT 

STATEMENT OF UNITED FOOD & COMMERCIAL WORKERS UNION AND 
FOOD MANUFACTURERS IMMIGRATION COALITION 
ON IMMIGRATION REFORM LEGISLATION 

We join Americans across the country and call for congressional action on U.S. 
immigration policy. We join those committed to work toward a comprehensive approach 
that serves our country’s interest by promoting fairness and the rule of law and contributes 
effectively to our economic well-being and recovery. We support reform that recognizes 
the US economy's current and future need for permanent workers to support growth. 
America has always been a nation of immigrants. Now is the time to create a modern, 2 
century legal immigration system that reflects our national interests and values. 

We support a comprehensive immigration reform that: 

• Ensures smart and effective enforcement that protects our borders, fosters 
commerce, and promotes the safe and legitimate movement of people and goods at 
our ports of entry. 

• Establishes a workable employment verification system that defines rights, 
responsibilities and protections for workers and employers on which both can rely. 
Provides for enhancement of the current verification program to ensure that 
employment verification can be applied uniformly and effectively, such as the E- 
Verify Self Check. Compliance with employment and antidiscrimination laws should 
be transparent, not a guessing game. Employment verification should not be 
restricted to a biometric process. 

• Renews our commitment to earned citizenship that fully integrates undocumented 
immigrants into our way of life, affirming our shared rights, protections and 
responsibilities by providing a pathway to citizenship. 

• Protects the sanctity of family by reducing the family backlogs and keeping spouses, 
parents and children together. 

• Creates a process for determining and addre.ssing the need and allocation of 
employment based visas to provide safe and legal avenues for foreign workers to fill 
future workforce needs. Establishes an independent government office to ensure 
that migration meets the needs of employers and the American economy. Creates a 
new occupational visa for non-seasonal, non-agricultural permanent positions not 
covered by other visa programs. Requires the new office to provide real-time 
empirical data on labor markets and wages so that employers can recruit effectively 
and policy makers can legi.slate ba.sed on relevant evidence and avoid ideological 
arguments. 

• The purpose of the new occupational visa is to enhance the productivity of U.S. 
companies that utilize permanent non-seasonal non-agricultural labor, to the 
benefit of U.S. workers and U.S. employers alike. Any new independent government 
office should focus on analyzing the availability of able, willing and qualified U.S. 
workers, in conjunction with employer recruitment efforts. If such U.S. workers 
cannot be found by employers in a reasonable period of time, the government office 
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should facilitate the entry of foreign workers to fill the vacant positions - consistent 
with the purpose of the new visa category. 

We support comprehensive immigration reform that reflects both our interest and our 
values as Americans and is consi.stent with our nation’s commitment to opportunity, 
fairness and equality. It is time to move forward, time for us to join together to enact 
immigration reform. 
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Mr. Gowdy. Mr. Graham? 

TESTIMONY OF JOHN B. GRAHAM, HI, PRESIDENT, 
GRAHAM AND ROLLINS, INC., HAMPTON, VA 

Mr. Graham. Good afternoon, Chairman Goodlatte and Com- 
mittee Members. Thank you for inviting me 

Mr. Gowdy. Would you make sure your microphone is on or pull 
it closer to you? 

Mr. Graham. Okay? 

Mr. Gowdy. That is perfect. 

Mr. Graham. Thank you for inviting me to testify here today. 

Not only am I the president of Graham and Rollins, but I am 
also a member of the Coalition to Save America’s Seafood Industry, 
which fights to keep us free to compete in the global marketplace. 

America’s $31 billion seafood industry supports more than 1 mil- 
lion U.S. jobs, including almost 184,000 in seafood preparation and 
packaging and many others within our supplier and customer net- 
works. 

America’s seafood processing industry has struggled over the last 
20 years as the local labor force has moved on to less strenuous 
full-time jobs and we are forced to find alternative labor. We cur- 
rently use the H-2B program for essential work and to augment 
our full-time American workforce. A most recent survey conveyed 
an average of 2.1 American jobs was created from a single H-2B 
worker within the seafood industry. 

Most coalition members have used the H-2B program for over a 
decade, but it is a constant struggle to make the program work. In- 
stead of focusing on growing my small business, I spent an inordi- 
nate amount of time on H-2B issues. These include the Labor De- 
partment’s tedious paperwork requirements that are inconsistent 
year after year. We have to continually worry about not getting 
visas because the national cap hasn’t been met or, more recently, 
worrying that new and more complex DOL rules will put me out 
of business. 

In addition to these requirements, most seafood processes are de- 
pendent upon a resource that is supplied by Mother Nature. We 
have no control over the availability of blue crabs. We also have 
harvest restrictions as to how many, where, and when our seafood 
may be harvested. Our members are deeply frustrated that DOL 
does not understand the unique nature of the seafood industry, 
from foreign competition to Mother Nature, and yet they continue 
to put regulatory pressures on us. 

For example, most seafood processors are in remote coastal com- 
munities. Our local workforce is tiny and shrinking. Yet DOL false- 
ly insists that we simply choose to use the H-2B program rather 
than hire locally. Year after year, we have to prove at our expense 
through advertising and training programs that ultimately are un- 
successful that Americans do not want these jobs. 

The current rules reflect this misunderstanding, making the H- 
2B program very difficult. And so it is vital that Congress take a 
broad look at the H-2B program and its regulation by any govern- 
ment agency as part of this immigration reform effort. 
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Chairman Goodlatte, I applaud your creative thinking with the 
H-2C program and inclusion of seafood in this agricultural work- 
force bill. 

First and foremost, I am glad that you have included our seafood 
industry alongside the agricultural industry. These two industries 
are alike in many fashions. Both are production-oriented, whereas 
workers’ wages are calculated not by just the amount of time in 
fields or within the processing plants but also based on individual 
performance in the form of piece wages. We are alike in that we 
are not providing a service, we are providing and manufacturing 
products from nature’s resources. 

Secondly, because we are at the mercy of Mother Nature, our in- 
dustry is faced with frequent weather events which can abruptly 
change production schedules. It is for this reason I am supportive 
of the provision of guaranteed employment for 50 percent of the 
work hours promised. This is much more flexible than DOL’s pro- 
posed 75 percent guarantee presented in 2011. 

Lastly, I understand the motive behind establishing a trust fund, 
thus creating an incentive for the workers to return home. I believe 
that it was very creative and one which I think will prove to be 
worthwhile and beneficial to the H-2C program. 

I understand the House and Senate are considering several sets 
of guestworker programs. As you work through the process, I think 
I can speak for the entire industry in saying we are looking for a 
program that is dependable and consistent and one that allows us 
to stay in business and keep Americans working. 

H-2C offers a workable solution to obtain a reliable temporary 
workforce without the current problems we face within the H-2B 
program. Our need is that simple and that basic to our survival. 
Unfortunately, we are at a critical point where a change has to be 
made now or another American industry and American jobs will be 
lost. 

I thank you for this opportunity and look forward to answering 
any questions you may have. 

Mr. Gowdy. Thank you, Mr. Graham. 

[The prepared statement of Mr. Graham follows:] 
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Chairman Goodlatte, Committee members - thank you for inviting me 
to testify today. My name is Johnny Graham and I am the President of 
Graham & Rollins. We are a 4**’ generation family owned and operated 
company founded in 1942, located in Hampton, Virginia on the 
waterfront at the mouth of the Chesapeake Bay. We are processors of 
Blue Crab Meat. 


I am also a member of the Coalition to Save America's Seafood 
Industry, which fights to keep us free to compete in the global 
marketplace. America's $31 billion seafood industry supports more 
than one million U.S. jobs - including almost 184,000 in seafood 
preparation and packaging, and many others within our supplier and 
customer networks. 


America's seafood processing industry has struggled over the past 20 
years as the local labor workforce moved on to less-strenuous, full-time 
jobs and we were forced to find alternative labor. We currently use the 
H-2B program, for essential seasonal work and augment our full time 
American workers. A most recent survey conveyed an average of 2.1 
American jobs was created from a single H-2B worker. Most Coalition 
members have used the H-2B program for over a decade - but it is a 
constant struggle to make the program work. 
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Instead of focusing on growing my small business, I spend an inordinate 
amount of my time on H-2B issues. These include the Labor 
Department's tedious paperwork requirements that are inconsistent 
year after year. We have to continually worry about not getting visas 
because the national cap has been met or - more recently - worrying 
that new and more complex DOL rules will put me out of business. 


In addition to these requirements, most seafood processors are 
dependent upon a resource that is supplied by mother-nature. We 
have no control of the availability of the blue crabs. We also have 
harvest restrictions as to how many, where and when our seafood may 
be harvested. 


Our members are deeply frustrated that DOL does not understand the 
unique nature of the seafood industry, from foreign competition to 
Mother Nature, and yet they continue to put regulatory pressures on us. 


For example, most seafood processors are in remote coastal 
communities; our local workforce is tiny, and shrinking. Yet, DOL falsely 
insists that we simply choose to use the H-2B program rather than 
higher locally. Year after year we have to prove, at our expense, 
through advertising and training programs; that are ultimately 
unsuccessful, that Americans do not want these jobs. 
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The current rules reflect this misunderstanding, making the H-28 
program very difficult. And so it is vital that Congress take a broad look 
at the H-2B program and its regulation, by any government agency, as 
part of this immigration reform effort. 


Chairman Goodlatte, I applaud your creative thinking with the H-2C 
program and inclusion of seafood in this agricultural workforce bill. 

First and foremost, I am glad that you have included our seafood 
industry alongside the Agriculture Industry. These two industries are 
alike in many fashions. Both are production oriented whereas workers' 
wages are calculated not just by the amount of hours in the fields or 
within processing plants but also by individual performance, in the form 
of piece wages. Were alike in that we are not providing a service; we 
are providing and manufacturing products from nature's resources. 


Secondly, because we are at the mercy of Mother Nature our industry 
is faced with frequent weather events which can abruptly change 
production schedules. It is for this reason 1 am supportive of the 
provision of guaranteed employment for 50% of work hours promised. 
This is much more flexible than DOL's proposed 75% guarantee 
presented in 2011. 


Lastly, I understand the motive behind establishing a trust fund, thus 
creating an incentive for the workers to return home. I believe it was 
very creative and one which I think will prove to be worthwhile and 
beneficial to the H-2C program. 
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I understand the House and Senate are considering several sets of guest 
worker programs. As you work through the process, I think I can speak 
for the entire industry in saying we are looking for a program that is 
dependable and consistent - one that allows us to stay in business and 
keep Americans working. 


Our need is that simple - and that basic to our survival. Unfortunately, 
we are at a critical point where o change has to be made now or 
another American industry and American jobs will be lost. 


I thank you for this opportunity and look forward to answering any 
questions you may have. 
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The Chart above (illustrates Graham and Rollins Inc. crab purchases 
over the past 7 years, and demonstrates the role mother nature plays 
in the industry. This is one example of the unique nature of the 
seafood businesses who use the H-2B program. The current program 
clearly does not meet the needs of a consistent, workable program. We 
are hopeful the H-2C program will solve some of these issues. 
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Mr. Gowdy. Mr. Rodriguez? 

TESTIMONY OF ARTURO S. RODRIGUEZ, PRESIDENT, 
UNITED FARM WORKERS OF AMERICA 

Mr. Rodriguez. Thank you very much, Chairman Gowdy, Rank- 
ing Member Lofgren, and Members of the Subcommittee. Thank 
you for the opportunity to testify today. My name is Arturo 
Rodriguez, president of the United Farm Workers, and I have the 
honor of serving farmworkers in our Nation. We very much appre- 
ciate the chance to speak today on behalf of farmworkers through- 
out the United States. 

Our broken immigration system threatens our Nation’s food sup- 
ply. Today, we have farmworkers forced to work in the shadows of 
society in difficult working conditions, and farms around the coun- 
try have great challenges hiring a legal workforce. We are in a 
unique moment in our Nation’s history, a moment in which mem- 
bers of both political parties are coming together to confront the 
question of how to fix our broken immigration system. The urgency 
of the moment requires a straightforward analysis of the options 
before us. 

In that vein, H.R. 1773 falls far short of the challenge that faces 
American agriculture and our Nation’s food supply. In fact, H.R. 
1773 bears a much closer resemblance to the horrific Bracero Pro- 
gram of the 1940’s-1960’s than it does to the immigration reform 
changes we need for the 21st century. 

H.R. 1773 would replace the existing H-2A agriculture temporary 
worker program with the new H-2C program. The H-2C program 
would deprive U.S. farmworkers of jobs by minimizing the recruit- 
ment obligations of employers, slashing wages, and withholding 10 
percent of a worker’s wage. It would also minimize the government 
oversight, limit workers’ access to judicial relief and legal assist- 
ance, and reduce temporary workers’ minimum work guarantee. 

Further, it would eliminate the requirement that employers pro- 
vide housing for temporary workers and U.S. workers who travel 
to the worksite and eliminate travel expense reimbursement for 
temporary workers. As a result, H.R. 1773 would have the practical 
effect of dramatically cutting wages for the hundreds of thousands 
of farmworkers who are U.S. citizens and permanent legal resi- 
dents. 

All of these changes reverse 50 years of agriculture labor law 
precedent established in response from both political parties to the 
terrible abuses of the Bracero Program of the ’40’s through the 
’60’s. 

In addition, the H.R. 1773 proposal would not provide a roadmap 
to citizenship for the current farmworker labor force and would 
only allow them to apply for temporary worker visas. 

Those of us who work in agriculture know the policies we need. 
We can elevate farmworkers by making changes to immigration 
policy that do the following: 

One, retain as much of the existing workforce in agriculture. We 
can keep people in agriculture by honoring farmworkers with the 
ability to earn permanent legal status. We need to have the ability 
for the existing farmworkers to earn permanent legal status to en- 
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courage people to stay in agriculture and to honor our American 
values. 

Two, include basic worker protections that ensure that U.S. 
worker wages do not decrease and that stabilize the agricultural 
workforce. The agreement we came to with the Nation’s agricul- 
tural employers does not include many of the wage and labor pro- 
tections we wanted. Our agreement with grower associations is a 
compromise. But the agreement does have the basic wage and 
working protections we need to ensure that farmworker wages that 
are already low do not decrease further. 

We appreciate the Chairman’s view on immigration comes from 
a place of his own study of the issue and a desire to address the 
labor needs of agriculture, but we respectfully suggest there is a 
better approach. We want to elevate farm work so that neither 
farmworkers without legal status nor guestworkers are the norm 
in American agriculture. 

We ask this Subcommittee to support a new comprehensive im- 
migration process that grants current farmworkers and their fam- 
ily members a reasonable and prompt opportunity to earn legal im- 
migration status and citizenship and ensures that future workers 
are brought here in a manner that elevates farm work in our Na- 
tion. By having such a system, we can ensure that we continue to 
have an agricultural industry that is the envy of the world and 
honor all of the women and men who have built such an excep- 
tional domestic food supply. 

Thank you very much, Mr. Chairman, and I look forward to your 
questions. 

Mr. Gowdy. Thank you, Mr. Rodriguez. 

[The prepared statement of Mr. Rodriguez follows:] 
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Statement of Arturo S. Rodriguez 
President of United Farm Workers of America 
Before the House Judiciary Committee’s 
Subcommittee on Immigration and Border Security 
H.R. 1773, the “Agricultural Guestworker Act” 
May 16, 2013 


Chairman Gowdy, Ranking Member Lofgren, and members of the subcommittee, thank 
you for the opportunity to testify today. My name is Arturo Rodriguez, and I have the 
honor of being President of the United Farm Workers of America. We very much 
appreciate the chance to speak today on behalf of farm workers throughout the country. 

America’s farms and ranches produce an incredible bounty that is the envy of the world. 
The farmers and farm workers that make up our nation’s agricultural industry are truly 
heroic in their willingness to work hard and take on risk as they plant and harvest the 
food all of us eat every day. 

But our broken immigration system threatens our nation’s food supply. Today, we have 
farm workers forced to work in the shadows of society in difficult working conditions 
and farms around the country have great challenges hiring a legal workforce. We are in a 
unique moment in our nation’s history - a moment in which members of both political 
parties are coming together to confront the question of how to fix our broken immigration 
system. 

The urgency of the moment requires a straightforward analysis of the options before us. 

In that vain - HR 1773 falls far short of the challenge that faces American agriculture and 
our nation’s food supply. In fact, HR 1773 bears a much closer resemblance to the 
horrific bracero program of the 1940s- 1960s than it does to the immigration program 
changes we need for the 21®' Century. 

HR 1773 would replace the existing H-2A agricultural temporary worker program with a 
new H-2C program. The H-2C program would deprive U.S. farm workers of jobs by 
minimizing the recruitment obligations of employers, slashing wages and withholding 1 0 
percent of a worker’s wages. It would also minimize government oversight, limit 
workers access to judicial relief and legal assistance, and reduce temporary workers' 
minimum-work guarantee. Further, it would eliminate the requirement that employers 
provide housing for temporary workers and U.S. workers who travel to the worksite and 
eliminate travel-expense reimbursement for temporary workers. As a result, HR 1773 
would have the practical effect of slashing wages for the hundreds of thousands of farni 
workers who are US citizens and permanent legal residents. All of these changes reverse 
50 years of agricultural labor law precedent established in response from both political 
parties to the terrible abuses of the bracero program of the 1 940s-l 960s. 
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In addition, the HR 1773 proposal would not provide a roadmap to citizenship for the 
current farm worker labor force and would only allow them to apply for temporary 
worker visas. 

Many IIFW members are US citizens and permanent legal residents. I want to address 
those who have proposed that only wealthy and highly educated immigrants should be 
able to become US citizens. That is profoundly disrespectful to the people who have 
worked so hard to feed us every day. Let me speak a little about my own family. Neither 
of my parents were born with any money. My father who passed away recently worked 
his whole life. My parents maintained a small farm of 200 acres where they raised cattle. 
After sending my siblings and me to school, my mother enrolled in college when she was 
in her 40s. When she completed college, she went on to teach immigrants and their 
children how to speak English so they could participate more fully in American society. I 
share this story not just to highlight my parents - as special as they are to me - but to lift 
up the fact that there are hundreds of thousands among those people who work in the 
fields and other low wage jobs in America today who share those values of hard work 
and contribute to all of our American dreams. 

We face a choice as a country going forward - do we want to be like Europe which 
legally segregates people into multiple classes? Or do we want to honor the best parts of 
our American history where we both welcome and challenge people around the world 
who come to our country to commit themselves to our powerful American ideals? With 
rights, come responsibilities. The overwhelming number of people working in the fields 
report to duty for an extraordinary responsibility - feeding the nation. The work the 
women and men in fields do every day is extremely difficult. On days with brutal sun 
that sometimes kills people- farm workers continue to harvest. During icy cold mornings 
in the winter months when the sun has yet to rise, farm workers are skillfully picking 
fruits and vegetables by hand for other Americans’ consumption. The work is so 
physically demanding that farm workers live in physical pain well beyond their years 
working in the fields. Most agricultural work requires a skill, precision, and discipline 
that few who do not do the work can grasp. 

We believe that the new Americans who harvest our food and feed us every day deserve a 
way to earn a temporary legal status with a meaningful and real opportunity to 
eampermanent legal status with the real hopes of earning such legal status. In poll after 
poll, American voters agree and have expressed overwhelming support for a roadmap to 
citizenship for new Americans - like farm workers - who contribute to our country. 

We believe that America is exceptional. Our agricultural system is just one more 
example of how America is exceptional, so we should honor the new Americans who 
continue to build our agricultural system as the heroes that they are for our country. 

To the extent a new path is needed to bring more professional farm workers from abroad 
to this country, we should look forward and not backward to the bracero program. HR 
1 773 is a step backward. Future agricultural workers who we invite to our country to 
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work should be accorded equality, job mobility, strong labor and wage protections, and 
an opportunity to earn immigration status leading to citizenship. 

For the last 20 years. Congress has tried and failed to reform our agricultural labor 
system. There have been a host of Congressional commissions, recommended policies, 
and different pieces of legislation. Many of you on this committee have also worked at 
maldng these changes for a long time. Now is the time to come together and make the 
changes we need. 

Both farmers and farm workers from diverse regions of the nation have worked together 
over the last 5 months with the support of members of Congress from both political 
parties with the interest of improving our nation’s agricultural industry and securing our 
nation’s food supply. While farmer and farm worker groups historically have been at 
odds with each other and agricultural interests from different parts of the country often 
compete, we are now united for the first time. . . farmers and farni workers. . . big 
agribusiness and small farmers. . . farm workers who have worked in the industry for 
decades and those who have only come to the fields in recent years. . . across region. . . 
across crops. . . We are united. 

We have come to an agreement on policy that we hope that you as members of Congress 
will consider as an alternative to the approach found in HR 1 773. 

Those of us who work in agriculture know the policies we want - but more importantly 
we understand the policies we need. Let me make the distinctions between what we want 
and what we need. 

No industry will benefit more from immigration refomi than the agricultural industry. 

The issue is having enough people who are both willing and able to do difficult 
agricultural work. What we need in order to ensure that we have enough people who are 
both willing and able to work in agriculture is 

to elevate farm work so that guest workers or farm workers without legal status do not 
need to be the norm in agriculture. 


We can elevate farm workers by making changes to immigration policy that do the 
following: 

1. Retain as much of the existing ivorkforce in agriculture. We can keep people 
in agriculture by honoring farm workers with the ability to earn permanent legal 
status. What we warned in new immigration policy- higher wages and better 
protections. But we did not get those changes in the agreement between grower 
associations and the UFW. What we need to have — the ability for the existing 
farm workers to earn permanent legal status to encourage people to stay in 
agriculture and to honor our American values. 
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2. Include basic worker protections that ensure that US worker wages do not 
decrease and that stabilize the agricultural workforce - Tn this area, there are 
many things we want. The United Farm Workers and our nations farm worker 
organizations and advocates want an end to the more than 70 years of 
discriminatory labor legislation that excludes farm workers from basic protections 
like the right to organize, to act collectively, and to join a union. A Congressional 
commission set up to determine new immigration policies and made up 
principally of appointees of President Ronald Reagan and Chairman Gowdy’s 
former Senator Strom Thunnond agreed - Federal law should allow farm workers 
to organize and should make it illegal for an employer to fire a farm worker who 
acts collectively. Their report - the “Report of the Commission on Agricultural 
Workers” in 1992 made recommendations for the “development of a more 
structured and stable domestic agricultural labor market” that would “address the 
needs of seasonal farmworkers through higher earnings, and the needs of 
agricultural employers through increased productivity and decreased uncertainty 
over labor supply.”' One such recommendation was that “[fjarmworkers should 
be afforded the right to organize and bargain collectively . . .” The agreement 
we came to with the nation’s employers does not include a right for farm workers 
to organize. Our agreement with grower associations is a compromise. But the 
agreement does have the basic wage and working protections we need to ensure 
that farm worker wages that are already low do not decrease. 

There are many more examples - I am sure that the nation’s major growers and grower 
associations can also produce a long list. 

Indeed, the United Farm Workers and our nation’s agricultural employers have often 
been at odds on many policy issues. But we are together in agreeing to a proposal that 
will fix our nation’s immigration system with respect to agriculture. We have worked so 
hard to come together in the agricultural industry and we ask you as members of this 
committee to come together to support our joint proposal because America’s farnis and 
ranches produce an incredible bounty that is the envy of the world. The farmers and farm 
workers that make up our nation’s agricultural industry are truly heroic in their 
willingness to work hard and take on risk as they plant and harvest the food all of us eat 
every day. 

We appreciate the Chaimian’s view on immigration comes from a place of his own study 
of the issue and a desire to address the labor needs of agriculture. But we respectfully 
suggest there is a better approach. 

We want to elevate farm work so that neither farm workers without legal status nor guest 
workers are the norm in American agriculture. 


^ Report of the Commission on Agricultural Workers, Executive Summar)?, p.xxiv, Washington D.C. November, 1992. 
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We ask this subcommittee to support a new, comprehensive immigration process that 
grants current farm workers and their family members a reasonable and prompt 
opportunity to earn legal immigration status and citizenship, and ensures that future 
workers are brought here in a manner that elevates farm work. By having such a system, 
we can ensure that we continue to have an agricultural industry that is the envy of the 
world - and honor all of the women and men who have built such an exceptional 
domestic food supply. 
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Mr. Gowdy. The Chair would now recognize the gentleman from 
Virginia, the Chairman of the full Committee, Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. I appreciate you and 
the Ranking Member’s forbearance on letting me ask questions 
first. I do have to get somewhere else soon. 

But I was pleased to be able to hear the testimony of all four of 
you. You are all making a great contribution to our effort to solve 
this problem of having an agricultural guestworker program that 
works for America and that contributes to avoiding a problem that 
occurred after the 1986 law went into effect. 

So, Mr. Rodriguez, let me direct my first question to you, along 
those lines. In your testimony, you state that, “We need to have the 
ability for the existing farmworkers to earn permanent legal status 
to encourage people to stay in agriculture.” However, your state- 
ment is at complete odds with the lessons learned from the legal- 
ization of illegal immigrant farmworkers in 1986. Once they re- 
ceived permanent residence, many left the fields for jobs in the cit- 
ies. 

In fact, Philip Martin, professor of agricultural economics at the 
University of California-Davis, found that by 1997-’98, less than 12 
years later, the percentage of crop workers who had been granted 
permanent residence through the 1986 act had fallen to only 16 
percent. 

Isn’t it the case that if Congress were to again grant a special 
pathway to citizenship to illegal immigrant farmworkers, that 
growers would soon be left without a labor force? Or, if you looked 
at it differently, if we were to have a legal status as a part of the 
overall solution to immigration reform, that we would then have a 
new demand for workers? Because, like 1986, many, when they can 
work anywhere they want to, will go and work elsewhere, creating 
a shortfall in agriculture that we need to replace with a workable 
guestworker program, which is where I think my legislation is 
headed. 

And when we do that, we are not going to be able to have a 
steady flow of people filling what is a very large demand — some 
people estimate half a million to a million people short — a steady 
demand of people if we constantly grant them lawful permanent 
resident status after they have been a guestworker for X number 
of years. 

Mr. Rodriguez. You know, my understanding is — and I know a 
lot of farmworkers that came through the 1986 program and still 
are working in agriculture today. The estimate today is about 15 
percent, from my understanding, 20-something years later. 

The realities are that, first of all, the legislation that we cur- 
rently have proposed calls for both, taking into account folks that 
have spent a lot of time and demonstrated their skills, their profes- 
sional capacities to work in agriculture, that they would be pro- 
vided legal status and a path toward permanent residency and 
eventually a path toward citizenship. We are saying that that 
800,000 to 1.1 million, whatever that number is, that they have 
that opportunity to do so. 

But, simultaneously, the agricultural industry, the agricultural 
employers, they have fought very hard and debated — we debated a 
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lot about the need for the future flow, and there were two new visa 
programs that were designed for that particular purpose. 

So I am very confident that there is going to be an opportunity 
and then, when the need arises within the ag industry for future 
workers, that there will be that opportunity to get some. 

And the other reality is, sir, is that, you know, I have been doing 
this, as well, for several decades, and the actual wages and benefits 
in this particular industry hasn’t really escalated to the point 
where it is an attractive industry for people to want to stay, to 
have a career, to build their — to raise their families, and to gain 
the opportunities 

Mr. Goodlatte. But part of that may be because such a large 
percentage of those folks who are not here lawfully are not able to 
use the kind of leverage they would have if they had a legal status. 
And, therefore, it seems to me that when you legalize this and you 
look at a real market-based wage, that that market-based wage is 
likely to rise, whereas the current bureaucratic government-sets- 
the-wage approach is likely to miss the target, miss the right 
amount, and encourages, rather than discourages, the use of un- 
lawful immigrant labor. 

So I think we can solve this problem. I think we agree with some 
of what you are saying. We are just saying that, in the future, we 
are not going to be able to have a steady flow of 800,000 to 1.1 mil- 
lion people flowing through the system, able to get a green card, 
able to leave the workforce, as has happened when they were legal- 
ized in the past. And we have to have a real guestworker program 
that is just that, a guestworker program. 

Let me ask you one more question. You say in your testimony 
that the H-2C program will deprive U.S. farmworkers of jobs by 
minimizing the recruiting requirements. Is it your opinion that 
farmers face a shortage of farmworkers because they don’t do 
enough recruiting? 

Mr. Rodriguez. The requirements that I was making reference 
to are in regards to the protections for farmworkers when they are 
being recruited here in the United States, sir. 

Mr. Goodlatte. Thank you. 

My time has expired, Mr. Chairman, and I do have some other 
questions. Perhaps they could be submitted in writing or you may 
ask them. 

Mr. Gowdy. Or I would be thrilled to yield my time to you, Mr. 
Chairman, if you would like it. 

Mr. Goodlatte. No, I think it is fine. 

Mr. Gowdy. Okay. I thank the gentleman from Virginia. 

I would at this point recognize the gentlelady from California, 
the Ranking Member, Ms. Lof^en. 

Ms. Loegren. Well, thank you, Mr. Chairman. 

Before asking my questions, I would like to ask unanimous con- 
sent to include in the record of this hearing the list of the 71 farm 
organizations that have signed off on the agreement with the farm- 
workers’ union on the agricultural program that I referenced ear- 
lier. 

And I would also like to ask unanimous consent to include in the 
record a letter or a statement from the Agriculture Workforce Coa- 
lition that is not in support of H.R. 1773. 
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And if I could get unanimous consent for those two inclusions. 
Mr. Gowdy. Without objection. 

[The information referred to follows:] 

Members of the Agrieultural Workforce Coalition that Brokered an 
Agreement with the United Farm Workers 

1. American Farm Bureau Federation 

2. American Nursery & Landscape Association 

3. Florida Fruit & Vegetable Association 

4. National Council of Agricultural Employers 

5. National Council of Farmer Cooperatives 

6. National Milk Producers Federation 

7. USA Farmers 

8. U.S. Apple Association 

9. United Fresh Produce Association 

10. Western Growers Association 

11. Western United Dairymen 

12. Agriculture Coalition for Immigration Reform 

13. Agricultural Council of California 

14. American AgriWomen 

16. American Beekeeping Federation(ABF) 

16. American Frozen Food Institute 

17. American Mushroom Institute 

18. American Sheep Industry Association 

19. California Association of Winegrape Growers 

20. California Avocado Commission 

21. California Citrus Mutual 

22. California Giant Berry Farms 

23. California Grape and Tree Fruit League 

24. California Women for Agriculture 

25. Certified Greenhouse Farmers 

26. Colorado Nursery & Greenhouse Association 

27. CoBank 

28. Cooperative Network 

29. Council for Burley Tobacco 

30. Farm Credit East 

31. Florida Citrus Mutual 

32. Florida Farm Bureau 

33. Florida Nursery, Growers & Landscape Association (FNGLA) 

34. Georgia Farm Bureau Federation 

35. Georgia Fruit and Vegetable Growers Association 

36. Georgia Green Industry Association 

37. Hispanic American Growers Association 

38. Idaho Dairymen’s Association 

39. Illinois Farm Bureau 

40. Louisiana Farm Bureau Federation 

41. MBG MarketingAThe Blueberry People 

42. National Christmas Tree Association 

43. National Farmers Union 

44. National Grange 

45. National Onion Association 

46. National Peach Council 

47. National Potato Council 

48. Northeast States Association for Agricultural Stewardship (NAAS) 

49. Northwest Farm Credit Services 

50. OF A, An Association of Horticulture Professionals 

51. Oregon Association of Nurseries 

52. Produce Marketing Association 

53. Red Gold, Inc 
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54. Society of American Florists 

55. South East Dairy Farmers Association 

56. Southeast Milk, Inc. 

57. State Agriculture and Rural Leaders (SARL) 

58. Sweet Potato Council of California 

59. Texas Citrus Mutual 

60. Texas International Produce Association 

61. Texas Vegetable Association 

62. U.S. Custom Harvesters, Inc. 

63. United Ag 

64. United Dairymen of Arizona 

65. Utah Dairy Producers 

66. United Egg Producers 

67. Village Farms International, Inc. 

68. Wine America 

69. Wine Institute 

70. Yankee Farm Credit 

71. Yuma Fresh Vegetable Association 
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May 16, 2013 


Chairman Gowdy, Ranking Member Lofgren, and members of the Subcommittee, thank you for the 
opportunity to submit a statement for the record and thank you for holding this hearing on the 
Agricultural Guestworker “AG“Act (H.R. 1773). H.R. 1773 properly recognizes that America's farmers 
and ranchers need Congressional action to ensure a legal and stable workforce. This legislation 
represents an important first step in the House of Representatives in addressing immigration reform. 

The Agriculture Workforce Coalition (AWC) brings together nearly 70 organizations representing the 
diverse needs of agricultural employers across the country. AWC serves as the unified voice of 
agriculture in the effort to ensure that America's farmers, ranchers and growers have access to a stable 
and secure workforce. The AWC came together out of the realization that, while America's farms and 
ranches are among the most productive in the world, they have struggled in recent years to find enough 
workers to pick crops or care for animals. The great success story that is American agriculture is 
threatened by this situation, and the AWC has been working to develop an equitable, market-based 
solution to the problem. 

While the labor situation In agriculture has been a concern for many years, it has now reached a 
breaking point. Today, large segments of American agriculture face a critical lack of workers, a shortage 
that makes our farms and ranches less competitive and that threatens the abundant, safe and 
affordable food supply American consumers enjoy. 

There are numerous reports from all over the U.S. of crops left to rot in the fields because growers lack 
sufficient workers to bring in the harvest. It is estimated that in California alone, some 80,000 acres of 
fresh fruit and vegetable production has moved overseas because of the labor shortage. 

Repeated evidence over the past decades has shown that there are some jobs in agriculture that 
Americans simply do not choose to do. Although many of these jobs offer wages competitive with 
similar non-agricultural occupations, they are physically demanding, conducted in all seasons and are 
often seasonal or transitory. It is for these reasons that farmers have grown to rely on foreign workers, 
of which approximately 70 percent are in questionable legal status. 
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This labor crisis is exacerbated by the fact that farmers' and ranchers' only option to legally find the 
workers they need is the H-2A program, a program that has not worked for many agricultural 
employers. 

The H-2A program's basic framework is overly restrictive and difficult for an employer to navigate. 
Furthermore, the H-2A program is only accessible for producers with seasonal needs; excluding the 
year-round needs of many producers such as dairy, livestock, mushrooms, and other crops. In recent 
years it has become even more unworkable and costly to use. The program has become so burdensome, 
in fact, that producers use it only when they absolutely need to, and the H-2A program provides only 
about five percent of agriculture's total workforce. 

In an effort to achieve a lasting solution for the current and future agricultural labor in the U.S., the AWC 
came together with the United Farm Workers (UFW) to negotiate a legislative solution that we believe 
can garner the required political support. The landmark agreement between the AWC and UFW has two 
components. It includes both an earned adjustment of status for current experienced and essential but 
unauthorized agricultural workers, and a new, more flexible program to provide access to a legal 
workforce into the future. 

In the short-term, to preserve agriculture's workforce and maintain stability in the sector, unauthorized 
farm workers would have the opportunity to earn legal status if they meet several conditions and 
continue to work substantially in agriculture over several years. 

For long-term stability, an agricultural worker visa program would be established that will provide 
farmers and ranchers access to a legal and reliable workforce into the future and the flexibility to meet 
the needs of all producers. This program offers both employer and employee choice and flexibility 
through two different work options: an "At-Will" visa and a Contract visa. These three-year visas would 
be valid for employment with agriculture employers registered through the USDA and the program is 
distinct from the low-skilled visas for the general business community. 

• "At-Will" Visa employees have the freedom to move from registered employer to employer 
without any contractual commitment, replicating the way market forces allocate the labor force 
now. 

• Contract Visa employees would also have the freedom to move from employer to employer 
upon completion of any contractual commitment, giving both parties increased stability where it 
is mutually preferred. 

The principles of the AWC/UFW agreement will continue to guide our efforts as work on the 
immigration issue begins in Congress. We appreciate that H.R. 1773 is reflective of some of the 
principles contained in the agreement, including a new two-pronged guest worker visa program that 
allows employers to hire foreign workers based on a contract or at-will; coverage of year round 
agricultural Jobs, such as dairy and livestock; a longer visa than currently allowed in the H-2A; transfer of 
program administration to the USDA; and a more streamlined application and recruitment process. 
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We would also like offer some general comments on key provisions of the bill that we believe could be 
modified to better meet the needs of agriculture. In particular, we would respectfully suggest that 
workers be eligible to be admitted to the country with a work offer, rather than a work contract, prior to 
implementation of E-verify. Requiring initial contractual employment could artificially limit the ability of 
workers to enter the country if enough employers do not choose contract employment. 

Also, the AWC has consistently advocated for a separate legal status for experienced agricultural 
workers that are currently working in the US and have been for a period of time. We do not believe the 
bilTs approach of funneling them into the temporary H2C nonimmigrant program adequately addresses 
the needs of the industry. Additionally, the bill requires workers to return to their home country at least 
1/6 the duration of their visa length. Touchback provisions are extremely disruptive to business 
practices. This is especially burdensome for year-round employers who would lose experienced and 
trained employees for three months at a time. Even with detailed business planning, providing for 
complicated rotating workforces, losing experienced employees for an extended period is impractical. 

Lastly, the AWC has concerns about the operation of the at-will program. The program as included in 
H.R. 1773 is structurally unacceptable as written. Farmers seek simplicity in this process and require 
short-term employment relationships; therefore, the requirement that all initial employers must enter 
into contracts is concerning. We advocate that acceptance of a job offer, whether under contract or at- 
will, provides the assurances that the visa workers have valid grounds to enter the United States, but is 
not overly burdensome to those employers requiring more flexibility. We will continue to work as a 
resource in order to improve these elements and others that may arise through the legislative process. 

We commend Chairman Bob Goodlatte on his forceful advocacy over the years for action that would 
ensure a secure, legal workforce in agriculture today and in the future. As the process unfolds in the 
House, the AWC will continue to work with Chairman Goodlatte and other members to ensure that any 
legislation achieves a workable, flexible and market-based solution that addresses the labor needs of 
agricultural employers both in the short and long terms. 

We also note the Subcommittee heard from witnesses on the Legal Workjvrce Act (H.R. 1772). This 
legislation deals with an enforcement mechanism, E-verify, that would greatly impact the agriculture 
industry. Immigration enforcement without a workable program to address the labor needs of fruit, 
vegetable, dairy and nursery farms and ranches, will result in many U.S. farmers and their farm 
employees losing their livelihoods and decreased US agricultural production. 

The effect would go far beyond the farm gate. If there is no one to pick the crop, industry sectors that 
operate upstream and downstream of farm production and harvest will be adversely impacted as well. 
Studies have shown that each of the nearly two million hired farm employees who work in labor 
intensive agriculture supports 2 to 3 fulltime American Jobs in the food processing, transportation, farm 
equipment, marketing, retail and other sectors. Mandatory E-Verify without workable labor solutions for 
agriculture puts these American Jobs, and the economies of communities across the country, in 
Jeopardy. 
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The AWC supports a phase-in approach to E-verify for agriculture due to agriculture's unique hiring 
circumstances. A rushed approach could hurt agriculture even \A/ith a fix for our current and future 
\A/orkforce. Agriculture's unusual hiring situations often occur in remote rural areas \A/ith limited access 
to high-speed internet, actuaily including field-side hiring sites. Hiring has very pronounced seasonai 
peaks and there is often high turnover. Few farms have the luxury of dedicated human resources staff. 
Such factors justify aliowing additionai time for the necessary adjustments to be made to the program 
before the industry is required to compiy with E-verify. 

Thank you again for holding these hearings and we forward to working with the Committee and other 
members to ensure that the labor needs of agriculture both now and in the future are addressed in 
immigration reform legislation. 



AUHICULI URI 

WORICrnHCt COAUtlON 


Founding Association Membtrs of AWC: 

American Farm Bureau Federation 
American Nurscrj & Landscape Association 
Florida Fruit & Vegetable Association 
National Council of Agricultural Employers 
National Council of Fanner Cooperatives 
National Milk Producers Federation 
USA Fanners 
U S. Apple Association 
United Fresh Produce Association 
Western Growers Association 
Western United Dairymen 

Coalilioii Partners: 

Agriculture Coalition for Immigration Reform 

AWC- Sunnorlcrs: 

Agricultural Council of California 
American AgriWomen 
American Beekeeping Federation! ABF) 
American Frozen Food Institute 
American Mushroom Institute 
American Sheep Industry Association 
California Association of Winegrape Growers 
California Avocado Commission 
California Citrus Mutual 
California Giant Berry Farms 
California Grape and Tree Fruit League 
California Women for Agriculture 
Certified Greenhouse Farmers 
Colorado Nursery & Greenhouse Association 
CoBank 

Cooperative Network 
Council for Burley Tobacco 
Farm Credit East 
Florida Citrus Mutual 
Florida Farm Bureau 
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Georgia Farm Bureau Federation 
Georgia Fruit and Vegetable Growers Association 
Georgia Green Industry Association 
Flispanic American Growers Association 
Idaho Dairymen’s Association 
Illinois Farm Bureau 
Louisiana Farm Bureau Federation 
MBG Marketing/The Blueberry People 
National Christmas Tree Association 
National Farmers Union 
National Grange 
National Onion Association 
National Peach Council 
National Potato Council 

Northeast States Association for Agricultural Stewardship (NAAS) 
Northwest Farm Credit Services 
OF A, An Association of Horticulture Professionals 
Oregon Association of Nurseries 
Produce Marketing Association 
Red Gold, Inc 

Society of American Florists 
South East Dairy Farmers Association 
Southeast Milk, Inc. 

State Agriculture and Rural Leaders (SARL) 

Sweet Potato Council of California 
Texas Citrus Mutual 
Texas International Produce Association 
Texas Vegetable Association 
U.S. Custom Harvesters, Inc. 

United Ag 

United Dairymen of Arizona 
Utah Dairy Producers 
United Egg Producers 
Village Farms International, Inc. 

Wine America 
Wine Institute 
Yankee Farm Credit 
Yuma Fresh Vegetable Association 


Ms. Lofgren. You know, I just want to take two statements out 
of this Ag Workforce Coalition, which is signed by practically every 
agricultural employer group in the United States. It says, “The 
AWC has consistently advocated for a separate legal status for ex- 
perienced agricultural workers that are currently working in the 
U.S. and have been for a period of time. We do not believe the bill’s 
approach of funneling them into temporary H-2C nonimmigrant 
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programs adequately addresses the needs of the industry.” They 
further say, as to the at-will program that the program, as included 
in the bill, is structurally unacceptable. 

I certainly believe that the author of the bill. Chairman Good- 
latte, has every intent to make a workable program. I do not at all 
disbelieve his good intentions. But I do not think this is a workable 
plan. 

Listening to you, Mr. Graham, about the H-2B program, I have 
heard those complaints about the Department of Labor from my 
own constituents. I think there are issues relative to the adminis- 
tration of the program. But I would note that the bill has 500,000 
visas, a cap. Within that cap would have to be the entire current 
unauthorized workforce, estimated at somewhere like 1.8 million 
people, plus all the new people — there wouldn’t be any room for 
new, additional workers — plus the H-2B people that are not cur- 
rently in that program. So if you are worried about the cap on H- 
2B now, you wouldn’t get a single visa out of this bill because of 
that cap. 

I do think that the — you know, I am not suggesting that the W 
visa program that was the result of the business community and 
the labor community’s negotiations is a perfect plan, but it does 
have huge numbers of visas, certainly considerably more than are 
included in the bill that we are considering today. 

So I think that is worth thinking about as we move forward, be- 
cause we want to make sure that we have adequate protections in 
place so that American workers are not disadvantaged by prospec- 
tive future workers. 

At the same time, we know — I mean, I was thinking, listening 
to Mr. Goodlatte about people who left agriculture, and I think 
some people did. I mean, it is a hard job. On the other hand, you 
know, 1986 was 31 years ago. I mean, if you were 40 years old in 
1986, you would be 71 years old today. I mean, you are not going 
to be out in the fields. It is an aging workforce. 

So we have a need for immigrants in some parts of our economy 
to meet our needs. And I think to have those needs met in a legal 
way and in an orderly way with an adequate number of visas avail- 
able is very advantageous for the United States and certainly fair, 
also, to American workers as well as immigrants who would be 
coming in. Because we are not the kind of country that really 
thinks it is right or fair to mistreat people who are coming to our 
country to work. That is not what America is all about, and I know 
that is not what any one of you are about. 

I would just ask, you know, Mr. Rodriguez, the — well, let me ask 
you, Mr. Graham. How many workers do you need in your — in 
terms of immigrant workers, how many H-2B workers do you have, 
and how many would you need to have if you didn’t have all the 
rigmarole and caps that you deal with? 

Mr. Graham. I would estimate our needs for the seafood industry 
are probably less than 15,000. 

Ms. Lofgren. Okay. And when you get into the meatpacking — 
and, as you know, there is a special allocation in the Senate bill 
for meatpacking — what do you think, and can you speak for the 
whole industry, what the need is for immigrant labor in meat and 
chicken? 
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Mr. Gaddis. I can’t speak with specificity about the industry. I 
can tell you, we hire somewhere between 100 and 300 a week. 

Ms. Lofgren. Okay. So, clearly, a 500,000 cap for all existing 
farmworkers, all additional farmworkers, plus new industries that 
are not currently in the program would be eaten up just in a snap. 

I see my time has expired. I will yield back, Mr. Chairman. 

Mr. Gowdy. I thank the gentlelady from California. 

I am going to recognize myself and then recognize the gentleman 
from North Carolina and the gentleman from Illinois. 

Mr. Graham, to those who think that you would be able to find 
more domestic workers if only you recruited harder and more, what 
do you say? 

Mr. Graham. Can you repeat that question again, please? 

Mr. Gowdy. To those who think that you would be able to hire 
more domestic workers if only you recruited more or harder, what 
do you say? 

Mr. Graham. Well, being in the program now for 14 years and 
having to go through the rigmarole of the recruitment process and 
offer 2-week training and having numerous people come and apply, 
to walk out 2 or 3 days into the whole process, you know, there is 
not much more that I can offer for training and recruitment. We 
have done our due diligence, and we are just not finding the people 
out there. 

Mr. Gowdy. Your testimony is eerily reminiscent of what we 
have heard from — what I hear from peach farmers in my own dis- 
trict. The effort is there, the recruitment is there. And even if do- 
mestic workers come, they may not stay past lunch. 

So, Mr. Gaddis, do you have similar experiences or different ex- 
periences with respect to recruiting domestic workers? 

Mr. Gaddis. Very similar. The scale is a bit different. 

But, in 2007, at a beef plant in Greeley, we decided to start a 
second shift, and we strategized as a company as to how best to 
do that and literally barnstormed the country to areas where indi- 
viduals with meatpacking expertise or experience or a propensity 
to even accept a job meatpacking were located. And I can tell you, 
after 3 months of virtually door-to-door recruitment efforts and 
some more sophisticated efforts, we didn’t have enough people. And 
we turned to, at the time, refugee labor. 

So I think it is a very — in a healthy industry like ours and like 
Mr. Graham’s, it is a reality, regardless of the circumstance, that 
there just are not enough U.S. workers to fill the jobs. 

Mr. Gowdy. All right. 

Staying with you, how will having the Secretary of Agriculture 
involved in the administration of the H-2C program be beneficial, 
if it will be beneficial, to your industry? 

Mr. Gaddis. Could you repeat the question? I am sorry. 

Mr. Gowdy. How would having the Secretary of Agriculture be 
involved in the new H-2C program be beneficial, if it would be ben- 
eficial, to your industry? 

Mr. Gaddis. I go back and forth on that. As somebody who ad- 
ministers human resources for our company, we do not rely on — 
or we would not rely on H-2C workers as a primary source of labor. 
But I would tell you, to have access to someone or to a department 
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that is sympathetic to our plight, our situation, outlined by Mr. 
Graham and I, that is always helpful. 

Mr. Gowdy. Mr. Wicker, you, I believe, are able to speak to the 
litigious nature of some with respect to the current visa program. 
In fact, I think you noted that the North Carolina Growers Associa- 
tion has been sued over 30 times and paid over $5 million in attor- 
neys’ fees. 

Can you speak to the litigation reforms in Chairman Goodlatte’s 
bill? 

Mr. Wicker. Yeah. What we should strive for is to try to solve 
farmworkers’ problems, legal problems, grievances, et cetera, quick- 
ly and efficiently. And the best way to do that is not with attorneys 
and lawsuits that are very expensive. 

And so North Carolina Growers Association started in 1990. We 
signed a collective bargaining agreement with the Farm Labor Or- 
ganizing Committee — it is an affiliate of the AFL-CIO — in 2004. So 
we have a grievance procedure in place on all of our farms with our 
workers now. 

And so it can work. You can provide a system so that farm- 
workers and farmers can solve their problems without having to go 
to court. 

Mr. Gowdy. Sticking with you, why should you be required to 
provide housing and transportation when other industries do not? 

Mr. Wicker. Well, you know, that is a great question. The farm- 
ers that I work for have been providing housing for a long time. 
It is a magnet. It is a benefit that draws workers to our farms and 
has them be — creates the desire for them to want to stay there. So 
even though this proposal doesn’t mandate that housing be pro- 
vided, I suspect that going forward our farmers would continue to 
provide housing. 

But it is a burden, especially in Representative Lofgren’s home 
State of California. I have friends in California that farm, and 
housing is a huge issue. And so it is something that has to be fixed. 

Mr. Gowdy. Thank you. 

I will now recognize the gentleman from Illinois, Mr. Gutierrez. 

Mr. Gutierrez. Thank you very much. 

First of all, I want to thank Chairman Gowdy for calling this 
hearing. 

I want to join the Ranking Member, Zoe Lofgren, in expressing 
our desire to work with the other side of the aisle in a bipartisan 
manner. One of the things that immigration has been able to do 
here in Washington, D.C., is kind of — here is Benghazi and the 
A.P. And, you know, everything else that is going on in Wash- 
ington, D.C. And we are going to vote to repeal Obamacare one 
more time today. I think it will be the 36th, 37th time. And so 
Democrats defend it and Republicans attack it. But we have not al- 
lowed any of that to come down and to poison the well in our immi- 
gration discussions with Republicans and Democrats. We have kept 
that all outside. And I think that that speaks, I believe, to the de- 
sire of the American people and for us to be responsive to the de- 
sire of the American people. 

I wanted to say — so I wanted to thank all of you for your testi- 
mony and for your work and for everything that you do, because 
I think it is important that we hear from all quarters. 
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But I also want to echo something that Congresswoman Zoe 
Lofgren mentioned. It seems to me that, if out here — that is, the 
private sector, the business community — has reached an agreement 
with those that represent the labor community, that we shouldn’t 
meddle. I mean, it seems to me that there is no reason, when there 
is an agreement that has already been reached between those who 
represent the farmworkers and those that represent so many other 
diverse industries. Why we don’t simply accept that men and 
women of good faith have bargained and reached an agreement and 
why we can’t embrace that is something I think we need to ask 
ourselves as we move forward. 

I would like to say that, for me, this is a very important part of 
what will be comprehensive immigration reform, a somewhat 
unique part of what will be comprehensive immigration reform, be- 
cause of the relationship that the farm-work community has to a 
movement for justice, for a movement embodied in Cesar Chavez, 
for a movement embodied in what I believe is making America a 
better, greater place for social justice and what that spirit entails. 

And it really is in the support that across America farmworkers 
have, that special place that we not only have for farmworkers 
every night when we sit down for dinner to eat the crops that they 
have harvested for us, to do that backbreaking, dirty, filthy work — 
which we all know we have trouble, let’s face it. 

We have had testimony here before because Chairman Gowdy 
has brought people here who have taught us that we are going to 
have to fundamentally make a decision: Are we going to eat food 
that is grown in foreign countries by foreign hands, or are we going 
to have food that is grown here protected by us, by foreign hands? 
Because let’s face it, nobody here on this panel is sending their 
kids to school to become a farmworker. And the population doesn’t 
exist out on your farm or rural areas because that population isn’t 
there. We are going to need people to continue to come to America 
to do that work. 

And I just want to say, if it is backbreaking work, when we dis- 
cuss here comprehensive immigration reform, I think we have to 
get away from this notion and we have to stand up for farm- 
workers, we have to stand up for those who provide us our food, 
because, you know, that is an essential ingredient to our safety. 
Watch the future. Food is going to become a condition of your sur- 
vival as a Nation, and who picks that food is going to become a con- 
dition. 

I would like to ask Arturo: Arturo, the issue of citizenship has 
been brought up. Tell me from your perspective, why is it impor- 
tant that farmworkers become citizens of the United States — ^be al- 
lowed the opportunity to become citizens of the United States? 

Mr. Rodriguez. Thank you very much. Congressman Gutierrez. 

I mean, first of all, farmworkers have been here now for, in some 
cases, since 1986, since the last immigration bill, working in agri- 
culture. They have demonstrated here to our Nation, as has been 
mentioned by many of the Members already, it is difficult work, it 
is hard work, but it requires a lot of skills and profession. 

And I think the farmworkers that are here today have come here 
because they want to make a contribution to America. They want 
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to make a contribution to our economy. And they are willing to do 
what many have chosen not to do any longer here in this Nation. 

And so it is a way of honoring those individuals, and it is a way 
of ensuring that they do stay in the agricultural industry to con- 
tinue to meet further requirements that are necessary in order to 
gain a path to legal permanent residency and eventually to citizen- 
ship. 

So that I believe, in terms of ensuring that we are going have 
a secure labor force, that we take the estimated 800,000 to 1.1 mil- 
lion unauthorized farmworkers currently working in agriculture 
today, we give them that opportunity to work and to gain the legal 
permanent residency, to earn that, as everyone else would, under 
comprehensive immigration reform and to eventually be on that 
path to citizenship so that they can enjoy the fruits of America just 
like anyone else can here in this Nation. 

So we welcome that opportunity, and we hope that as we con- 
tinue the process that that becomes the decision that is made by 
Members of Congress as well as in the Senate to move forward. 

Mr. Gutierrez. I just want to end by saying I thank the Chair- 
man for his indulgence in allowing Mr. Rodriguez to finish his an- 
swer. 

And I just want — as we move forward, you will see the bill. And 
when it comes to the STEM industry, the high-tech industry, I as- 
sure you, they are going to say bring tens of thousands of workers 
to America, but they are going to give them green cards and they 
are going to allow them to bring their families. I am just saying, 
fight for your own people in your own industry the same way 
Google and Apple and others fight for high-tech. Somebody has to 
do the backbreaking work. 

Thank you so much. And I appreciate the Chairman’s indulgence. 

Mr. Holding, [presiding.] Thank you. 

I am going to recognize Mr. Garcia from Florida, and then I will 
recognize myself and be the final questioner. 

Mr. Garcia. Thank you, Mr. Chairman. 

You know, the other day, someone who doesn’t agree with immi- 
gration reform said to me, ‘You know, Joe, if somebody walked into 
your house and you didn’t invite them, just walked around and 
then left, you would want them prosecuted.” And my response was, 
if somebody walked into my house, filled my refrigerator with fresh 
fruit, painted my walls, cleaned my house, put my grandmother to 
bed, then went outside and mowed the lawn, I think I would owe 
them money, not want to prosecute them. 

The folks that come to this country come for the very best that 
our Nation has to offer, which is opportunity and freedom. And, 
clearly, they pay a grave price for it. 

I want to talk about something that, Artie, you have been work- 
ing on for a very long time, which is, for years, the negotiated 
agreement between your folks and the Chamber of Commerce — 
which, in truth, is what we should be talking about here, right? An 
agreement that you in good faith negotiated. I think Mr. Wicker 
was part of the group who singed off on that agreement. 

I want to you tell me about the time you put into that. And did 
you think you were just negotiating with the Chamber or did you 
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think you were negotiating in good faith to put a bill together that 
would be accepted by Members of the other side? 

Mr. Rodriguez. We actually became engaged — thank you very 
much, Congressman Garcia. 

We became engaged initially in this process to bring about immi- 
gration reform for the agricultural workers and the industry as a 
whole with agricultural employers dating back to the year 2000, 
about 13 years ago. And, you know, at that particular time, we met 
with the heads, the CEOs, the presidents of a number of different 
agriculture associations throughout the United States. And we ini- 
tially fashioned AgJOBS, which was a legislation that was being 
utilized and being discussed and debated for many, many years 
now. 

About 6 months ago, we were approached by many of the same 
agriculture employers and different associations to look at and dis- 
cuss a new immigration reform package for the agricultural indus- 
try that would impact both on the employers as well as on farm- 
workers. And we began that particular process and, as a result of 
that, fashioned an agreement that we felt was a compromise but 
yet something that all the parties could agree to. 

And we met with 12 different associations that ranged from the 
American Farm Bureau to the Western Growers Association to 
nurserymen, sheep herders, dairies, apples, all the various citrus 
associations from Florida. All the various major agricultural asso- 
ciations throughout the United States came to the table, and our 
voices are all heard and debated and discussed. And we finally 
reached an agreement the day that the comprehensive bill on the 
Senate side was being submitted. 

Mr. Garcia. Thank you for your work, and hopefully it won’t be 
ignored over here. 

Mr. Wicker, I believe you were part of the group that signed off 
on this. Am I correct? 

Mr. Wicker. I am here today to testify for North Carolina Grow- 
ers, and I am treasurer of the USA Farmers Group. And USA 
Farmers was part of — is part of the agricultural workforce coalition 
that negotiated the compromise that resulted in the Senate bill. 

Mr. Garcia. How did you feel about that compromise? 

Mr. Wicker. I think it is fine; I don’t think it will pass the 
House. So we need to get a bill that will pass the House and go 
to conference and get something to the President’s desk. 

Mr. Garcia. Well, you let us take care of the politics of it, 
but 

Mr. Wicker. Sure. 

Mr. Garcia [continuing]. You — I want to get an understanding. 
I mean, Mr. Rodriguez described his working through it. Could you 
give me your sense as someone who was on the other side working 
through this bill, the compromise required, the struggle? Maybe 
give us a sense from your perspective. 

Mr. Wicker. I was not directly involved in the negotiations. 

Mr. Garcia. I am sure they were checking off with you through 
it, right? 

Mr. Wicker. Pardon? 

Mr. Garcia. That you were part of discussions as the negotia- 
tions were going on. 
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Mr. Wicker. Sure. And we think at USA Farmers that they got 
as good a bill as they could possibly get 

Mr. Garcia. Good. 

Mr. Wicker [continuing]. Out of the Senate compromise. 

Mr. Garcia. Thank you. 

You know, Mr. Rodriguez, you have been in the fields, and you 
know how hard it is to work. Today someone from the other side 
alleged that these are jobs that American workers are willing to do 
and anxious to do. In your years and with all your folks out there, 
do you find that to be true, that, you know, U.S. Workers are will- 
ing to do the work that the American farmworkers are doing today, 
and, in particular, those without documentation? 

Mr. Rodriguez. Well, actually, yes, Mr. Garcia, we estimate 
there are approximately 600,000 U.S. farmworkers, U.S. either citi- 
zens or legal permanent residents that are currently working in ag- 
riculture today. And we very much believe that that number would 
grow significantly when this legislation passes and gets imple- 
mented and gives farmworkers a right to gain legal status in work- 
ing in the agricultural industry. 

So there is a sizable number of folks that continue to work in ag- 
riculture, and we hope that, through this process, as well, we con- 
tinue to elevate farm work as an honorable work, as a career that 
all of us can pursue here in the United States. 

Mr. Garcia. Thank you. 

I want to thank all the witnesses. 

Mr. Chairman, thank you. And I yield back the balance of my 
time. 

Mr. Holding. Thank you, Mr. Garcia. 

I will recognize myself for 5 minutes. 

I want to thank all of our witnesses here today. I want to par- 
ticularly thank Mr. Wicker, who has been an informed, intelligent, 
and reliable voice on these issues in North Carolina for a long time. 
And I have known him beyond this capacity in this job but even 
when I was a staffer here on Capitol Hill. 

And so, welcome. 

I want to turn specifically to North Carolina. Mr. Wicker, you 
were talking about the 500,000-worker cap on this bill and how it 
really should be uncapped. I want to talk about specifically what 
is happening in North Carolina now. How many guestworkers are 
we using in North Carolina at the moment? 

Mr. Wicker. NCGA is not the only user of guestworkers in North 
Carolina. This year, it will be 10,000 maybe, out of a national total 
of 70,000 possiWy. 

Mr. Holding. Well, those 10,000 workers, what percentage does 
that represent of the total amount of workers that we need in 
North Carolina to handle these agricultural jobs? 

Mr. Wicker. I think that represents in the range of 10 to 15 per- 
cent. 

Mr. Holding. Wow. And the folks who are making up the dif- 
ference, the workers who are making up the difference, where are 
they coming from? What are they composed of? 

Mr. Wicker. I think that group is largely composed of undocu- 
mented workers. I mean, everybody is in agreement across the 
board that the overwhelming majority, somewhere between 50 and 
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70 percent, of migrant seasonal agricultural workers are undocu- 
mented workers. 

Mr. Holding. So if the program is capped at 500,000, we in 
North Carolina would need — ^you are saying 100,000 of those would 
have to come to North Carolina? 

Mr. Wicker. I think that is correct. 

Mr. Holding. And the rest of the States would just have to divvy 
up what is left, right? 

Mr. Wicker. Yes. 

Mr. Holding. Okay. 

A few other questions for you, Mr. Wicker. The concept of at-will 
temporary guestworkers enjoys broad support. What would be some 
of the advantages of hiring at-will guestworkers? 

Mr. Wicker. I think at-will, the concept here is largely borne out 
of west coast agriculture. And so the at-will provisions contemplate 
having a workforce that can move more freely from short-term ag- 
ricultural job to short-term agricultural job. 

In North Carolina, we have an extremely diverse ag portfolio, 
and so we have been able to string a lot of different short-term jobs 
together, like tobacco, cucumbers, sweet potatoes. So our growers 
overwhelmingly prefer the contract provisions, because the margins 
are so tight on the farm, we want to know if we are going to the 
bank to borrow a million dollars in operating money and push our 
equity into the center of the table and plant these crops, that we 
want to know that we have workers who want to stay until the end 
of the harvest season. 

Mr. Holding. And you bring up a valid point, in that you might 
bring in a guestworker to work on a tobacco crop, but then that 
merges over into a sweet potato crop, and then before too long they 
have been here for a period of time that takes them out of the clas- 
sification of being a seasonal worker, because they are working 
multiple crops. 

what are some of the complications there? 

Mr. Wicker. Well, the current program is capped at — in statute 
at a year, but in reg 10 months. Our growers have figured out a 
way to live inside the parameters of this program, so the longest 
workers that we have in North Carolina are 10 months. 

But agriculture is changing; it is consolidating. We are moving 
to year-round productions, especially in the Sun Belt States. And 
so we are going to have to move to a longer-term visa in the future. 

Mr. Holding. Are there any problems — I think under Obamacare 
seasonal workers are exempted from being covered by Obamacare, 
correct? 

Mr. Wicker. I was hoping you weren’t going to ask me a tech- 
nical question about Obamacare. But, yes, as I understand, the two 
tests that you have to complete to decide if have you coverage, you 
have to have more than 50 permanent employees. So, you know, 
when you get into that longer visa 

Mr. Holding. They may very well be covered by it. 

Mr. Wicker [continuing]. They very well could be covered. 

Mr. Holding. That would add a significant cost to our farmers 
per worker. 

Mr. Wicker. That is absolutely true. 
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Mr. Holding. Well, I see my time is expiring. I am going to con- 
fer with my distinguished Ranking Member — ah. 

I will recognize the distinguished lady from Texas, Ms. Jackson 
Lee. 

Ms. Jackson Lee. I want to thank the members for their pa- 
tience, that we were on the floor debating on a matter that caused 
me to have to run from the floor. And thank you for your cour- 
tesies. 

And I did not want to miss the opportunity, first of all, to thank 
the witnesses for being here, to acknowledge the legislation that is 
before us. 

I think, over the years, we have had, Mr. Chair, Congressman 
Lofgren work tirelessly on this with one of our former Members, 
Mr. Berman. And I think my good friend, Mr. Rodriguez, knows 
that we have been on a long journey. 

I cannot start any line of questioning without saying that the 
real commitment to the Nation is comprehensive immigration re- 
form. And what I remember in terms of our work, with the years 
gone past, we worked on issues such as poor housing for farm- 
workers, poor health conditions, poor working conditions. We were 
just at the bare minimum of trying to create a decent way of life. 

And I am also reminded of the friendship of Cesar Chavez and 
Martin Luther King. It has been a long, long journey. 

And I, frankly, believe that if we look at this issue and do not 
provide a component that deals with the rights of workers, then we 
may be going in the same cycle again. 

So I just want to ask, Mr. Rodriguez — and I may have time for 
someone else — to be able to share with me your thoughts about 
whether there is a framework of protecting workers. 

And I want to ask sort of a pointed question, that farmworkers 
are everybody. If 500 American workers wanted to come and do 
that work, everybody is embraced as a farmworker. Is that not 
right, Mr. Rodriguez? 

If we fill up the whole needs of farmworkers with people who 
here in the United States — no one is making a decision to weed 
them out or not let them come or not let the farming industry re- 
cruit them. So let’s put that on the line, that the farm industry — 
we started as farmers. Obviously, people have moved to cities and 
moved into different capacities. But I don’t want it to be said that 
we either couldn’t find or we wouldn’t recruit individuals who are 
here in the United States. 

And so you might want to comment on that, but then the frame- 
work of the underlying legislation in terms of protecting workers. 

Mr. Rodriguez. Thank you very much. Congresswoman Jackson 
Lee. 

You know, one of the reasons why we don’t feel that H.R. 1773 
really is the type of legislation that we are looking for here and 
why we have spent so much time sitting down with employer asso- 
ciations over the course of the last few years and months was to 
really design a program that ensured that the jobs of U.S. workers 
were protected, first of all, that it was very important to maintain 
their jobs, that they have an opportunity to maintain their jobs and 
the wage levels that they had, and that we would not utilize and 
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bring in ^estworkers for the purpose of lowering those wages or 
deteriorating those working conditions. 

And what we find with H.R. 1773, that they take away a lot of 
those protections. My understanding is, via the legislation, there 
would be no paid transportation, inbound transportation, for work- 
ers that are brought in from a country to work here in the crops. 
And, as a result, it is very difficult for them to pay that money up 
front. They come from countries and from, more than likely, situa- 
tions where they haven’t been working prior to that in terms of 
coming here. 

Somebody talked about housing a little bit earlier. It is impor- 
tant. I mean, here are the lowest-paid workers in our country, and 
where are they going to get money to pay rent, to find housing, es- 
pecially in rural communities that already have a difficult time in 
terms of achieving that? So that without providing some type of 
housing or housing allowance, there is not going to be the oppor- 
tunity for people to — we are going to go back to the camps that we 
found during the Bracero days and those types of things and re- 
verting back forward. 

The enforcement mechanism is an issue of real importance to us, 
to make sure that there is someone that is going to be watching 
and observing and ensuring that all the parties are doing what 
they should be doing in relationship to that. 

And the wages is of utmost importance and ensuring that, again, 
we have a wage level that is set that is going to, again, provide 
those workers with what they deserve, what they should be paid 
to be able to work here, and that they are not utilized in a way 
to undercut what U.S. workers and what American workers are 
making at the particular farm where they are at. 

Ms. Jackson Lee. Just to follow up with one quick question, Mr. 
Gaddis. I am sorry I had a coughing spell here. I didn’t want to 
be unfair to the growers. And just this quick question. 

One of the things — I think what Mr. Rodriguez has indicated are 
issues that we need to work on together. One of things that will 
help you, of course, if our colleagues will allow the Affordable Care 
Act to stay in place, you will have some form of health insurance, 
depending on how we formulate the comprehensive immigration re- 
form. 

But the question is — we respect the industry. It is an important 
industry for both the United States, the food industry, growers, 
farmers, and the world. Would you welcome some of the fixes that 
Mr. Rodriguez has talked about, housing and certain rights, so that 
you have a healthy and committed and dedicated workforce that is 
there for you when you need them? 

Mr. Gaddis? 

Mr. Gaddis. There are some distinctions to be drawn between 
the workforce that Mr. Rodriguez is involved with and ours in the 
meatpacking industry. I can tell you that ours are good jobs, good- 
paying jobs that provide employees without a lot of education to be- 
come upwardly mobile. That is why meatpacking has historically 
been a first-generation job. 

We are, first of all, supportive of the initial 36-month length of 
stay. For us in the meatpacking industry and the coalition, the crit- 
ical issue on that front relates to the subsequent stays of 18 
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months. It takes us somewhere between 4 and 8 months to teach 
someone a trade, teach someone a meaningful trade. And so, in 
order to get a return on that investment, we would need them to 
stay longer. 

And then the other thing that we would ask for is unification of 
family, spouse’s dependents, the opportunity for unification of 
spouse’s dependents. 

Ms. Jackson Lee. But you wouldn’t mind if — all of the witnesses 
wouldn’t mind if we improve this legislation or in comprehensive 
immigration reform put in some of the features that Mr. Rodriguez 
has spoken of 

Mr. Wicker. I am sorry. I didn’t hear your question. 

Ms. Jackson Lee. That you wouldn’t mind fixing the legislation 
to put in some of the features that Mr. Rodriguez is speaking of 
to make it more palatable for the worker. 

Mr. Wicker. Let’s get together and talk about it. It is all about 
a balanced package. We have to take care of the workers. 

Ms. Jackson Lee. Mr. Graham, before I am gaveled down? 

Mr. Holding. The gentlelady’s time has expired. 

Ms. Jackson Lee. But Mr. Graham can say yes or no? 

Mr. Graham. Coming from the H-2B program, some of the things 
that we are talking about we were doing. So we have no problem 
with some of those provisions. 

Ms. Jackson Lee. I thank the Chair and Ranking Member for 
their indulgence. My time has expired. 

Mr. Holding. I thank the gentlelady from Texas. 

This concludes today’s hearing. Thanks to all of our witnesses for 
attending. 

And, without objection, all Members will have 5 legislative days 
to submit additional written questions for the witnesses or addi- 
tional materials for the record. 

This hearing is adjourned. 

[Whereupon, at 1:51 p.m., the Subcommittee was adjourned.] 
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Statement of Chairman T rey Gowdy 
Subcommittee on Immigration and Border Security 
Hearing on H.R. 1773, the Agricultural Guestworker Act 
Thursday, May 16, 2013 

We wii! now begin the Subcommittee’s hearing on H.R. 
1773, the Agricultural Guestworker Act. This legislation will 
provide American farmers with what they have asked for, 
needed and deserved for many years - a workable and fair 
guest worker program to help them grow and harvest our 
food. Of course, this benefits each of us. I congratulate 
Chairman Goodlatte for introducing this legislation. ! thank 
my colleagues on both side of the aisle who have informed 
and instructed my understanding of the issues. And I thank 
farmers and others in the agricultural industry for helping me 
understand the challenges they face in meeting this issue of 
national interest. 

We would do well to place ourselves in the shoes of 
farmers because we sometimes lose track of what it takes for 
growers to actually put this bounty on the world’s tables. We 
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!ose track of what it takes for them to give us the safest, 
most efficient and most reliable agricuitural system in the 
world. 

For those crops that are labor-intensive, especially at 
harvest time, hired labor is critical. At our February hearing 
on agricutturaf guest worker programs, 1 asked why the H-2A 
program was so underutilized. I noted that in the eyes of 
many farmers, the program seems designed to fail. It is 
cumbersome and full of red tape. Growers have to pay 
wages far above the locally prevailing wage, putting them at 
a competitive disadvantage against growers who use iffegai 
labor. Growers are subject to onerous rules such as the 
“50% rule”, which requires them to hire any domestic 
workers who show up even after they have unsuccessfully 
recruited for U.S. workers and their H-2A workers have 
started working. Under the H-2A program, growers can’t get 
workers in time to meet needs dictated by the weather. And 
in the final indignity, growers are constantly subject to 
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litigation by those who don’t think the H-2A program should 
even exist. 

Growers need a fair and workable guest-worker program 
that gives them access to the workers they need when they 
need them, at a fair wage, and with reasonable conditions. 
And they need a partner in the federal government, not an 
adversary. Such a program will benefit not only for farmers 
but also American and foreign workers. If growers can’t use 
a program because it is too cumbersome, none of its worker 
protections will benefit any actual workers. 

H.R. 1773, the Agricultural Guest worker Act, jettisons 
the dysfunctional features of the H-2A program and creates a 
new H-2C agricultural guest worker program that 
successfully meets the tests I laid out: 

• The bill contains a streamlined petition process based 
on the H-1B program and allows growers to hire 
guestworkers “at will” once E-Verify has been made 
mandatory. 
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® The biff puts the Department of Agriculture in charge 
of the H-2C program. 

® The bit! requires that growers pay guest workers the 
local prevailing market-based wage, ft does not 
require growers to additionally provide free housing 
or international travel reimbursements to guest 
workers. 

® In order to discourage frivolous and abusive litigation 
against growers, the bill allows growers and 
guestworkers to agree to binding arbitration and 
mediation of grievances. It also provides that H-2C 
workers are not eligible for taxpayer-funded lawyers 
under the Legal Services Corporation Act. 

* In order to prevent a labor force shock, the bill allows 
illegal immigrants to participate in the H-2C program 
Just as can any other foreign nationals as long as they 
abide by the terms and conditions of the program. 
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! look forward to hearing today’s witnesses and learning 
how H.R. 1773 would benefit them, i now recognize the 
gentlewoman from California, the Ranking Member, Ms. 
Lofgren. 
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Statement of Ranking Member Zoe Lofgren 
Hearing on: H.R. 1773, the “Agricultural Guestworker Act” 
May 16, 2013 


1 thanlc Chairman Goodlatte and Chairman Gowdy for holding this 
hearing on H.R. 1773 — Chairman Goodlatte’s “Agricultural Guestworker 
Act.” As with the hearing we just had on Mr. Smith’s “Legal Workforce 
Act,” 1 understand this hearing is another in a series of hearings meant to 
examine what is broken in our current immigration system. 

Nowhere is evidence of that brokenness more evident than in our 
agricultural sector. We know from the countless hearings we have held on 
this topic that as much as 75% of the on-the-farm workforce is 
undocumented. 

That’s an incredible figure. 

This situation is untenable for both farmers and farmworkers, who 
together provide an invaluable service to our citizens, our economy, and 
our country. They deserve a system that works. 

That is why it is so significant that just last month, farmers and 
agricultural trade associations from across the country and in every sector 
of the agricultural industry joined with the United Farm Workers to reach 
an historic agreement to reform our agricultural labor system. 
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The agreement they signed onto, which came after months of 
negotiations, is designed to provide a system that works for both growers 
and farmworkers. In doing so, it will help to support the millions of jobs 
that depend upon the agricultural industry and will prevent us from 
becoming increasingly dependent on food produced overseas. 

The agreement includes both an earned legalization program for the 
current undocumented agricultural workforce and a new visa program to 
address future farm labor needs. It is a sensible solution and I applaud all 
of the people who worked hard to make it a reality. 

Let me pause briefly to note that for years we talked about the former 
AgJOBS compromise that our former and beloved colleague, Howard 
Berman, played such a critical role in forging. After the AgJOBS 
compromise fell apart, it was unclear how the parties would be able to 
come together once more to find a mutually agreeable solution. 

Significantly, the proposal tliat die parties recently reached has even 
more support than the AGJOBS compromise. Today’s agreement is 
supported by organizations representing larger farmers and small farmers, 
fruit and vegetable producers, dairy farmers, sheepherders, beekeepers, 
landscaping, and farm bureaus throughout the country. 

Over 70 different agricultural employer organizations support the 
agreement, including the American Farm Bureau, the National Council of 
Agricultural Employers, the National Council of Farmer Cooperatives, 
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USA Fanners (of which witness Lee Wicker is the Treasurer), the Western 
Growers Association, the National Milk Producers Federation, the Western 
United Dairymen, farm bureaus across the country (including Georgia, 
Florida, and Louisiana), and even the Idaho Dairymen’s Association. 

All of these organizations agree the current immigration system is 
hurting our agricultural sector. This is an opinion 1 share, and it’s an 
opinion that 1 know is shared by the Chairman Goodlatte. His bill, 1 Imow, 
is a sincere effort to address that dysfunction. 

And T appreciate this hearing as a way of studying that proposal, 
while considering ways to fix our broken system. As this Committee 
prepares to enter the national discussion about reforming our immigration 
system, we will need to fully understand each aspect of a top-to-bottom 
reform of our system just as much as we will need to understand how each 
aspect is interrelated. 

1 must admit, however, that 1 hope this hearing will help convince the 
Chairman and the other Members on his side of the aisle to accept and 
support the agreement that has been reached between the diverse coalition 
of grower interests and the UF W. Considering the support for that 
agreement across all sides of the farming community, Fm not sure why we 
would craft something completely new and that is opposed by important 
members of that community. 
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T must also note at least two elements of that deal that will prevent it 
from ever becoming law. First, H.R. 1773 provides an opportunity for 
undocumented farmworkers to apply for the new temporary worker visas 
created in the bill, but those visas would only allow workers to remain here 
for a period of 18 months, even if they have been here for decades and 
have spouses and children in the country. 

The reality is that this proposal simply will not work. By asking such 
people to come out of the shadows, register, and obtain a temporary visa, 
we are essentially asking them to “report to deport.” People will not come 
out of the shadows, and farmers will not have access to the stable supply of 
authorized workers that they need going forward. 

Second, H.R. 1773 would dramatically reduce wages and other 
protection for farmworkers, who are already the least-paid and protected 
workers in the country. Indeed, H.R. 1773 would create a program with 
lower wages and fewer protections than the Bracero program that is widely 
recognized as a black eye in our nation’s history. 

The country needs us to find a solution to the agricultural labor 
problem. But 1 believe the superior solution is the landmark agreement 
between farmers and farmworkers. I am grateful to the United Farm 
Workers, the American Farm Bureau, and all of the other agricultural 
employers and associations for putting us on what 1 believe will be the 
right track. 
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Opening Statement of Rep. Bob Goodlattc 
Chairman, House Committee on the Judiciary 
Hearing on H.R. 1773, the Agricultural Guestworker Act 
Subcommittee on Immigration and Border Security 
May 16, 2013 

THANK YOU, CHAIRMAN GOWDY. 

AS WE SEEK TO REFORM OUR IMMIGRATION 
SYSTEM AS A WHOLE, WE MUST TAKE THE TIME 
TO LOOK AT EACH OF THE INDIVIDUAL ISSUES 
WITHIN THIS SYSTEM TO ENSURE THAT WE GET 
IMMIGRATION REFORM RIGHT. FOR THIS REASON, 
I THANK THE SUBCOMMITTEE CHAIRMAN FOR 
HOLDING THIS IMPORTANT HEARING. H.R. 1773 IS A 
BILL THAT WILL REPLACE OUR OUTDATED AND 
UNWORKABLE AGRICULTURAL GUESTWORKER 
PROGRAM AND BRING US ONE STEP CLOSER TO 
SOLVING THE LARGER IMMIGRATION PUZZLE. 
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AS PAST HEARINGS ON THE H-2A PROGRAM 
HAVE REVEALED, FARMERS AVOID USING THE 
EXISTING AGRICULTURAL GUESTWORKER 
PROGRAM BECAUSE IT BURDENS THEM WITH 
EXCESSIVE REGULATIONS AND EXPOSES THEM TO 
FRIVOLOUS LITIGATION. THE NEW GUESTWORKER 
PROGRAM CREATED UNDER THE AG ACT, KNOWN 
AS THE &2C PROGRAM, REMEDIES THIS PROBLEM 
BY STREAMLINING ACCESS TO A RELIABLE 
WORKFORCE AND PROTECTING FARMERS FROM 
ABUSIVE LAWSUITS. IT ALSO ALLOWS DAIRY 
FARMS AND FOOD PROCESSORS TO PARTICIPATE 
IN THE PROGRAM. 
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THE NEW H-2C PROGRAM WILL BE MARKET- 
DRIVEN AND ADAPTABLE. IT WILL REDUCE 
BUREAUCRATIC RED TAPE BY ADOPTING AN 
ATTESTATION-BASED PETITION PROCESS AND BY 
ALLOWING H-2C EMPLOYERS IN GOOD STANDING 
WHO AGREE TO ABIDE BY ADDITIONAL TERMS 
AND CONDITIONS THE OPPORTUNITY TO BE 
DESIGNATED AS “REGISTERED AGRICULTURAL 
EMPLOYERS,” FURTHER EXPEDITING THE HIRING 
PROCESS. MOREOVER, SUBJECT TO CERTAIN 
CONDITIONS, H-2C WORKERS CAN BE EMPLOYED 
UNDER CONTRACT OR AT WILL, MAKING IT 
EASIER FOR WORKERS TO MOVE FREELY 
THROUGHOUT THE AGRICULTURAL 
MARKETPLACE TO MEET DEMANDS. 


3 



172 


WE MUST ALSO LEARN FROM THE MISTAKES 
OF THE PAST. AS A RESULT, THE FOLLOWING 
PITFALLS OF THE H-2A PROGRAM WILL NOT BE 
REPEATED IN THE NEW H-2C PROGRAM: 

• THE AG ACT WILL NOT REQUIRE GROWERS 
TO HIRE AND TRAIN UNNEEDED WORKERS 
AFTER THE WORK PERIOD BEGINS; 

* THE AG ACT WILL NOT REQUIRE 
EMPLOYERS TO PROVIDE FREE HOUSING 
AND TRANSPORTATION FOR THEIR 
WORKERS; AND 

® FARMERS WILL PAY GUESTWORKERS THE 
TYPICAL WAGE PAID TO AGRICULTURAL 
EMPLOYEES IN THEIR LOCALITY, NOT AN 
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“ADVERSE EFFECT” WAGE DREAMED UP BY 
LABOR DEPARTMENT BUREAUCRATS. 

HOWEVER, THE NEW H-2C PROGRAM WILL BE 
AT ITS CORE A GUE'^rWORKER PROGRAM. UNLIKE 
THE AGRICULTUR4L WORKER PROVISIONS IN THE 
SENATE IMMIGRATION BILL, THE AG ACT DOES 
NOT CREATE ANY SPECIAL PATHWAY TO 
CITIZENSHIP FOR UNLAWFUL IMMIGRANTS. THE 
BILL SIMPLY ALLOWS UNLAWFUL IMMIGRANTS 
TO PARTICIPATE IN THE NEW H-2C GUESTWORKER 
PROGRAM JUST AS OTHER FOREIGN NATIONALS 
CAN, PROVIDED A JOB IS AVAILABLE. THEY ARE 
REQUIRED TO ABIDE BY THE EXACT SAME 
CONDITIONS AS FOREIGN AGRICULTURAL 
WORKERS CURRENTLY WORKING LEGALLY IN 
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THE UNITED STATES, INCLUDING THE 
REQUIREMENT TO LEAVE THE U.S. PEMODICALLY 
AND THE PROHIBITION ON FAMILY MEMBERS 
ACCOMPANYING THE WORKER. 

UNDER THE AG ACT, H--2C WORKERS CAN BE 
ADMITTED FOR UP TO 18 MONTHS TO WORK IN A 
JOB THAT IS TEMPORARY OR SEASONAL. FOR 
WORK THAT IS NOT TEMPORARY, H-2C WORKERS 
CAN BE ADMITTED INITIALLY FOR UP TO 36 
MONTHS AND UP TO 18 MONTHS ON SUBSEQUENT 
H-2C VISAS. AT THE END OF THE AUTHORIZED 
WORK PERIOD, AN H-2C WORKER MUST REMAIN 
OUTSIDE THE U.S. FOR A CONTINUOUS PERIOD 
THAT IS EQUAL TO AT LEAST 1/6 OF THE DURATION 
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OF THE WORKER’S PREVIOUS STAY AS AN H-2C 
WORKER OR 3 MONTHS, WHICHEVER IS LESS. 

THESE REQUIREMENTS WILL BE STRICTLY 
ENFORCED. TO ENCOURAGE GUESTWORKERS TO 
ABIDE BY THESE RULES, A SMALL PORTION OF 
GUESTWORKERS’ WAGES WILL BE HELD IN 
ESCROW UNTIL THEY RETURN HOME TO COLLECT 
THE WAGES IN THEIR HOME COUNTRIES. AND IF A 
GUESTWORKER ABANDONS HIS OR HER JOB, AN 
EMPLOYER WILL BE REQUIRED TO NOTIFY THE 
DEPARTMENT OF HOMELAND SECURITY WITHIN 24 
HOURS. WORKERS WHO DO NOT LEAVE THE U.S. 
WHEN REQUIRED WILL BE BARRED FROM 
REENTRY INTO THE U.S. FOR FROM THREE TO TEN 
YEARS. 
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AS A GENERAL RULE, THE PROGRAM WILL BE 
LIMITED TO 500,000 VISAS PER YEAR, ALTHOUGH 
INDIVIDUALS WORKING IN THE U.S. UNLAWFULLY 
WHO TRANSITION INTO THE H-2C PROGRAM WILL 
NOT COUNT AGAINST THIS CAP. 

FINALLY, THE H»2C PROGRAM IS FISCALLY 
RESPONSIBLE. H-2C GUESTWORKERS WILL NOT BE 
ELIGIBLE FOR OBAMACARE SUBSIDIES OR FOR 
MOST OTHER FEDERAL PUBLIC BENEFITS. THEY 
ARE ALSO NOT ELIGIBLE FOR FEDERAL 
REFUNDABLE TAX CREDITS - THE EARNED 


INCOME TAX CREDIT OR THE CHILD TAX CREDIT. 
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IT IS ESSENTIAL THAT WE EXAMINE 
SOLUTIONS TO OUR BROKEN IMMIGRATION 
SYSTEM METHODICALLY, FOR IF WE FAIL TO DO 
SO, WE RISK REPEATING SOME OF THE SAME 
MISTAKES OF THE PAST. I AM PLEASED TO 
WELCOME ALL OF OUR WITNESSES HERE TODAY, 
AND I LOOK FORWARD HEARING THEIR VALUABLE 
TESTIMONY. 
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Testimony from Congressman Doc Hastings 
H.R. 1773. the Agricultural Gnestworker Act 
Subcommittee on Immigration and Border Security 
May 16. 2013 


1 would like to thank Chairman Goodlatte for introducing H R. 1773, the Agricultural 
Guestworker Act, as well as Chairman Gowdy and Ranking Member Lofgren for holding today’s 
hearing on this important bill. 

Agriculture, and in particular labor-intensive specialty crops, is the backbone of the 
economy in Central Washington and plays an important role in our nation’s food supply. 

Without Pacific Northwest growers, the United States would lose more than half of its apple and 
cherry production, more than 70 percent of its pear production, and more than 77 percent of its 
hops production. In addition to providing high quality products to Americans, many of these 
products are exported and contribute significantly to our agricultural trade surplus. 

I think that we all can agree that the H2-A program, which is currently the only option 
available to growers to bring in willing workers to complete these jobs, is completely 
unworkable. Time and time again, I have heard that the burdensome administrative process and 
the costs associated with it that have made the program too expensive and bureaucratic for the 
vast majority of growers to access. From the handful of larger growers in my district that do 
attempt to use the program, I have heard firsthand accounts of the costly challenges caused by 
ever-changing interpretations and enforcement by the Deparunent of Labor (DOL) and the 
failure of growers to receive the number of workers they need, when they need them. I have also 
heard accounts that using the H2-A program has also made some growers targets for frivolous 
lawsuits - often funded at the taxpayers’ expense through the Legal Services Corporation. 

The subject of today’s hearing, the “Agricultural Guestworker Act,” creates a new 
guestworker program that addresses many of the problems with the current H2-A program. It 
moves the administration of the program from DOL to the Deparunent of Agriculture (USDA) - 
an agency that actually understands the labor needs of farmers and nature of agriculture. It 
simplifies the requirements for employers to recruit U.S. workers and provides a deadline for the 
agency to respond to a grower’s application, giving them certainty that they will receive the 
workers they need by the date they need them. It seeks to address the high wage concerns that 
has made the H2-A program uneconomical for so many, and eliminates the significant costs and 
bureaucratic headaches of the housing and transportation requirements in the current program. 

The bill provides legal protections for growers while maintaining the rights of workers by 
allowing employers to require as a condition of employment, that both parties agree to binding 
arbitration and mediation for any grievances. It discourages frivolous lawsuits, that target 
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employers who utilize the program by prohibiting taxpayer dollars from being used to bring 
lawsuits against growers. 

Unlike the H2-A program, the program created by the “Agricultural Guestworker Act” 
allows workers to move from employer to employer under the terms of the visa. This portability 
option, when properly enforced to ensure that the workers are tracked and remain working only 
in agriculture, would provide critical flexibility to small and medium sized growers whose labor 
needs vary significantly from season to season. 

The “Agricultural Guestworker Act” also recognizes an important reality - it will take 
several years for a new program to be implemented, and during that time, growers must not lose 
access to their existing workforce or they will go out of business. Current workers will be able to 
continue to work in agriculture for two years until the new program takes effect, and then are 
permitted to participate once it is up and running. 

Unlike the Senate proposal, the legislation before you today includes a much more 
realistic cap of 500,000 workers. I am also pleased the bill provides discretion to USDA to 
increase the cap if there is verifiable need. Washington state’s apple harvest is one of the latest of 
any crop nationwide, and is therefore especially sensitive to a cap that is set too low. 

There is much that I like in this bill. However, 1 do believe that there are ways that it can 
be improved. While T understand that Chairman Goodlatte intends for the wage section in the bill 
to be more market-based than the adverse effect wage used in the H2-A program, 1 encourage the 
Committee to consider providing further clarification to ensure that the wage calculations are fair 
and that our growers do not fall victim to unintended consequences. 1 also encourage the 
Committee to consider whether the initial contract requirement to bring in foreign workers is 
workable for small growers. 

In conclusion, 1 cannot comment on this legislation without talking about the overall 
issue of immigration reform. I have long believed that our immigration system is broken and that 
we need complete reform to secure our borders, end illegal immigration and create a workable 
guestworker program for agriculture. In fact, I voted against the border security-only bill that 
passed the House of Representatives in 2005 because it did not achieve all of these goals. 

The bill before you today makes critical improvements to our immigration system to 
provide our growers with the legal and willing workforce they need. However, even within the 
realm of agriculture, important questions like when the E-Verify Program would be made 
mandatory and trigger the portability visa option, and how to create an incentive for the current 
workers to remain employed in agriculture, are left unanswered under the assumption that they 
will be dealt with in separate legislation. This shows how interrelated the various issues within 
immigration reform are. 
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1 fully recognize the value of reviewing the complex issue of immigration reform in 
smaller pieces so that they can be properly vetted. It is vital to our nation’s security and economy 
that we consider this issue in a thoughtful manner - and that we get this right, unlike reforms 
made in 1986, which have led us to the situation we are in today. 

However, when it comes time to pass legislation on the floor, I encourage you to move 
forward in a way that allows for a more complete bill to be sent to the Senate. In addition to 
creating a workable guestworker program for agriculture, we must act to secure our borders, 
improve enforcement of immigration laws on the books, and refonn our laws so that our nation 
is never again faced with millions of illegal immigrants. Sending immigration reform legislation 
to the Senate in pieces gives them the ability to move forward on some bills while leaving others 
behind - which would undermine efforts to fully address the many flaws in our immigration 
system that are negatively impacting national security and our economy. I fimily believe that 
there is a way to consider immigration reform in a thoughtful way that allows maximum input by 
members throughout the process while still sending complete immigration reform legislation to 
the Senate, and I would respectfully request that you work toward this goal. 

Once again, 1 would like to thank Chairman Goodlatte for introducing this important 
legislation, and Chairman Gowdy and Ranking Member Lofgren for holding today’s hearing. 

The lack of a workable guestworker program for agriculture has caused serious repercussions for 
my constituents, and your attention to this matter is greatly appreciated. 
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The American Farm Bureau Federation appreciates this opportunity to submit a statement for the 
lemiA oaXhs Aff-iciihiiral Guesttvorker “AG ” Act 1773). H.R. 1773 properly recognizes 
that America’s farmers and ranchers need congressional action to ensure a legal and stable 
workforce and this legislation represents an important first step in the House of Representatives 
in addressing this issue. 

The labor shortage situation in agriculture has been a growing concern for many years and is 
moving toward a breaking point. Today, large segments of American agriculture face a critical 
lack of workers that undermines the competitiveness of our farms and ranches and threatens the 
abundant, safe and affordable food supply American consumers enjoy today. To ensure 
consistent delivery of high-quality food products, farmers and ranchers must have access to a 
stable, legal work force that Is available when needed. More than one million workers are 
required to ensure that perishable, fragile crops, such as fruits and vegetables, are harvested and 
our cows are milked on time. 

Agriculture has long experienced difficulty in hiring sutficient numbers of domestic workers 
who are willing and able to work on farms and in fields. Jobs in agriculture are physically 
demanding, conducted during all seasons and are often transitory, conditions many U.S. residents 
seeking employment do not find attractive. As repeatedly evidenced over the past few decades, 
there are some jobs in agriculture that most Americans simply do not want to do even though 
many of these jobs offer wages competitive with similar, non-agri cultural occupations. 

Tt is for this fundamental reason that farmers have grown to rely on foreign workers, many of 
whom are of undocumented status; while some put the figure at more than 50 percent or even 
higher, in fact, the exact number is unknown. Farmers have done their best in the last two 
decades to work within the system Congress established in 1986. A few have been able to 
navigate the difficulties and expense of the H-2A program. Others have relied upon work 
authorization documents that in too many instances prove to be fraudulent. Unfortunately, while 
farmers and ranchers strive to ensure the workers they hire are legal and documented, federal law 
strictly bars them from questioning those documents. This combination of factors - a limited H- 
2A program that is poorly run; demographic shifts; an aging workforce; and the likelihood of 
heightened enforcement - has forced agriculture producers to rely on a system that is near 
collapse and in dire need of refonn. 

There are numerous reports from all over the U.S. of crops left to rot in the fields because 
growers lacked sufficient workers to bring in the harvest. It is estimated that in California alone, 
some 80,000 acres of fresh fruit and vegetable production has moved overseas because of the 
labor shortage. 

In an effort to achieve a lasting solution for current and future agricultural labor in the U.S., 
AFBF, as a member of the Agriculture Workforce Coalition (AWC), came together with the 
United Farm Workers (UWF) to negotiate a solution suitable for both agricultural employers and 
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fann workers. This agreement between the AWC and UFW has two components: it includes an 
adjustment for current, experienced, unauthorized agricultural workers and creates a new 
program to provide access to a legal workforce into the future. 

In the short-term, to preserve agriculture’s workforce and maintain stability in the sector, 
undocumented fann workers would have the opportunity to obtain earned legal status by 
continuing to work in agriculture for several years. After this obligation is fulfilled, these 
employees could obtain permanent legal status and the right to work in whichever industry they 
choose, including agriculture. 

To build long-term stability to meet future needs, a flexible agricultural worker visa program 
would be established to provide farmers and ranchers access to a documented legal and reliable 
workforce that meets the needs of all producers. This program would offer both employer and 
employee choice and flexibility through two different work options: an “At-Will” visa and a 
“Contracf’ visa. 

• “At-Will” visa employees have the freedom to move from employer to employer without 
any contractual commitment, replicating the way market forces allocate the labor force 
now, 

• “Contract” visa employees would commit to work for an employer for a fixed period of 
time, giving both parties increased stability where it is mutually preferred. 

These three-year visas would be valid for employment with agricultural employers registered 
through the United State Department of Agriculture and are separate from the low-skilled worker 
visas available for the general business community’s needs. 

“The AWC remains committed to the agreement on agricultural immigration reform reached 
with the UFW. The principles of the AWC/UFW agreement will continue to guide our efforts as 
work on the immigration issue progresses in Congress. 

H.R. 1773 is the initial action taken to advance the immigration discussion in the House, 
reflecting an understanding of the issues facing the agricultural industry and taking positive steps 
toward ensuring agricultural producers have access to a legal, stable workforce. . We appreciate 
that H.R. 1773 is reflective of some of the principles contained in the agreement, including a 
new two-pronged guest worker visa program that allows employers to hire foreign workers based 
on a contract or at-will; coverage of year round agricultural jobs, such as dairy and livestock; a 
longer visa than currently allowed in the H-2A; transfer of program administration to the USD A; 
and a more streamlined application and recruitment process. These steps are in agreement with 
AFBF policy set by our grassroots members and with the guiding principles set by our 
leadership, as well as with elements of the AWC/UFW agreement. 


3 



184 


However, there are provisions in H.R. 1773 that AFBF believes could be improved to better meet 
the needs of agriculture. First, AFBF has consistently advocated for a separate work 
authorization for experienced agricultural workers that are in undocumented status. Funneling 
these workers into the proposed H-2C program would allow those workers to continue to work in 
agriculture, but would require growers to comply with all terms and conditions of the program, 
including heightened standards that do not currently apply to this workforce. 

Second, the bill requires workers to return to their home country at least one-sixth the duration of 
their visa length. Touchback provisions are extremely disruptive to normal farm and ranch 
business practices and are especially burdensome for year-round employers who would be 
required to do without experienced and trained employees for three months at a time. Even with 
detailed business planning that incorporates complicated rotations of employees, losing 
experienced workers for an extended period is disruptive and impractical. 

Third, AFBF has concerns about the design of the proposed at-will program. Farmers crave 
simplicity in procedures to secure short-term, seasonal employment. Requiring all employers to 
initially enter into contracts is concerning. We advocate that acceptance of a job offer, whether 
under contract or at-will, provides the assurances that the visa workers have valid grounds to 
enter the United States, but isn’t overly burden to those employers requiring more flexibility. 

We will continue to work as a resource in order to improve these elements and others that may 
arise through the legislative process. 

We commend Committee Chairman Bob Goodlatte (R-Va.) on his forceful advocacy over the 
years to help agriculture ensure a secure, legal workforce. As the process unfolds in the House, 
the AWC will continue to work with Chairman Goodlatte and other members to ensure that any 
legislation achieves a workable, flexible and market-based solution that addresses the labor 
needs of agricultural employers both in the short and long terms. 

We also note the subcommittee has heard from witnesses on the Legal Workforce Act (H.R. 

1772). This legislation deals with an enforcement mechanism, E-verify, that would greatly 
impact the agriculture industry. As we have indicated in the past, AFBF opposes immigration 
enforcement that does not include a worker program for U.S. agriculture. 

The effects of mandatory E-verify will go far beyond the farm gate as industry sectors upstream 
and downstream from the farm cope with tight supplies and increased costs when farmers have 
no one to harvest their crops. Each of the 1 .6 million hired farm employees who work in labor- 
intensive agriculture supports two to three fulltime American jobs in the food processing, 
transportation, farm equipment, marketing, retail and sectors. Mandatory E-Verify without 
workable labor solutions for agriculture puts these American jobs and the economies of 
communities across the country in jeopardy. 

AFBF supports a phase-in approach to E-vetify for agriculture due to our industry sector’s 
unique hiring circumstances, which often occur in remote rural areas. A rushed approach to 
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implement and enforce E-verify could hurt agriculture, even with a short-temi fix to meet our 
current needs and long-term solution for future workforce needs. We urge you to consider 
providing for a delay in requiring industry compliance with E-verify until Congress is able to 
make the necessary adjustments and enhancements to the program. 

Thank you again for holding these hearings and for your leadership as the committee moves 
forward. We stand ready to work with you and other members to ensure that the labor needs of 
agriculture both now and in the future are addressed in immigration reform legislation. 


5 


o 



